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IN THE 


United States Court of Appeal^ 

for the District of Columbia. 


No. 8342. 

MICHAEL HURWITZ, Appellant, j 

v. J 

DOROTHY HURWITZ, ADMINISTRATRIX, Appellee. 

BRIEF FOR APPELLANT. 



JURISDICTIONAL STATEMENT. 


This is an appeal to review a judgment of the District 
Court of the United States for the District of Columbia, 
entered June 3, 1942, awarding the appellee $12,899.90, and 
requiring appellant to turn over to appellee certain articles 
of personal property, and to endorse and transfer to ap¬ 
pellee a mortgage note and shares of stock. 

Jurisdiction of the district court. In the court bel<pw ap¬ 
pellee filed a complaint containing the following: 


Plaintiff is a resident of the District of Columbia and 
the duly appointed administratrix of the estate of Sam¬ 
uel H. Hurwitz, deceased, having been appointed by this 
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court in Administration Case No. 58482, and plaintiff 
brings this action in her capacity as administratrix. 
The defendant is a resident of the District of Colum¬ 
bia. The court has jurisdiction of the subject matter 
by virtue of the 192.9 D. C. Code, Title 18, section 44. 

Section 44 reads as follows: 

Said court (the United States District Court for the 
District of Columbia), except as otherwise provided 
in this title, shall have cognizance of ... all cases in law 
and equity between parties, both or either of which 
shall be resident or be found within said district. . . 

Appellant contends that the appellee had no standing to 
maintain the action because she was a nonresident and had 
failed to designate the Register of Wills as an agent for 
process as required by law. The contention is more fully 
developed in the brief filed in No. 8156, with which this case 
has been consolidated. 

The jurisdiction of this court is based upon that part of 
section 101, Title 17, District of Columbia Code, 1940 edi¬ 
tion, reading as follow's: 

Any party aggrieved by any final order, judgment, 
or decree of the District Court of the United States for 
the District of Columbia, or of any justice thereof, may 
appeal therefrom to the said United States Court of 
Appeals for the District of Columbia: and upon such 
appeal the United States Court of Appeals for the 
District of Columbia shall review such order, judgment, 
or decree, and affirm, reverse, or modify the same as 
shall be just, except as provided in the following sec¬ 
tions. 


STATEMENT OF THE CASE. 

Appellee is the widow of the appellant’s deceased 
brother, Samuel M. Hurwitz. Samuel M. Hurwitz died at 
Miami on April 30, 1941. The appellee, as administratrix 
of his estate, sued his brother, the appellant, to recover 
property held by the appellant which at one time had be¬ 
longed to her husband, and which she claimed still belonged 
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to decedent at his death. The appellant claimed that he was 
the owner of the property, and became so by virtue of 
transfers from his brother before death, as to some of the 
property for consideration and as to other articles by yay 
of gift. 

The property consisted of (1) $3,529.62, the proceeds! of 
the sale of real estate which had been sold to appellant by 
decedent and resold by appellant, (2) $1,200, alleged to be 
due to decedent for a mortgage note purchased from him 
by the appellant, (3) 62 shares of AT&T stock, transferred 
to the appellant by the decedent, (4) $112 in dividends 
which had been received on that stock, and (5) $14Q in 
traveller’s checks. 

That this property was transferred to the appellant, "vivas 
not disputed at the trial. That in making the transfers 
there was full compliance with the requisite legal formali¬ 
ties, that the necessary acts of transfer had occurred, and 
that there was an actual intention on the part of the dece¬ 
dent and the appellant to make the transfers, were likewise 
not disputed at the trial. The theory of the appellee’s case 
was that the transfers were invalid, despite proper for- 

lev 

V 

os e 
this 


malities, necessary acts and actual intention, because t 
had been made without consideration and for the purp 
of defeating valid claims against the decedent. On 
theory, appellee prayed for an accounting and a declaration 
of trust with regard to the property. 

The issue on the facts in the trial court, therefore, \]vas 
as to consideration and fraud. The appellant’s contention 
is that the evidence showed, conclusively, the receipt 
consideration as to some of the property, that the trans^ 
were valid gifts as to the remainder, and that there Ajvas 
a total absence of fraud. 

Before describing the several transfers, certain facts <jon- 
ccrning the decedent will be related. Decedent had beek a 
resident of Washington, but left for Miami about Janukrv 
30, 1941, probably to locate there permanently (Tr. i34, 
135). He had been twice married, and had two minor sc[ns, 
one by each marriage. 


of 
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From his first wife, Mrs. Sadie Hurwitz, who was the al¬ 
leged victim of the alleged fraud, he had been divorced. In 
1935 he married the appellee. Estrangement and discord 
soon arose between them, and in January 1938 the appellee 
filed an action for separation and maintenance (Tr. 137). A 
separation agreement was then made, as to the terms of 
which the appellee at the trial professed not to be clear. She 
did know, however, that it provided for the payment of a 
cash sum to her and for the support of the child, that she 
got the cash, $2500 or $1200, and that some cash was put 
away for the education of the child (Tr. 199-200). 

Early in 1939, as the appellee testified, she returned to 
live with the decedent, and on February 1, 1940, the separa¬ 
tion and maintenance action was dismissed by the appellee 
on the ground that the parties had been reconciled. 

Decedent had a bad heart, and shortly before his depar¬ 
ture for Florida had had a severe attack of pneumonia. The 
appellant testified that decedent said he could not stay in 
the Washington climate and that his doctor thought he 
might finally have to go from Florida to Arizona. 

An alleged additional reason for decedent’s departure, 
is cited by appellee. She testified that he left to avoid sub¬ 
poenas for back alimony claims of his former wife, Mrs. 
Sadie Hurwitz, as well as to look for a business, to settle 
down at Miami, to see if the Florida climate would not help 
his cough (Tr. 136,176,179). Appellee’s brother, testifying 
in her behalf, stated that decedent intended to leave here 
permanently, to pull up stakes in Washington. 

On July 11,1940, Mrs. Sadie Hurwitz, the first wife, filed 
an action against decedent in the court below, alleging that 
she was a judgment creditor under a decree of a Nevada 
court allowing her maintenance and support for herself and 
son, that there was owing on that decree as of July 1,1940, 
a total of $11,400. On July 17, 1940, decedent filed an An¬ 
swer setting up an agreement between himself and Mrs. Sa¬ 
die Hurwitz to reduce the amount payable, and that as re¬ 
duced the payments had been made. On July 24, 1940, a 
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stipulation was filed dismissing the case on the ground that 
the parties had entered into a settlement. 

The records in that case and in this case contain no other 
evidence relative to the claim, except that decedent had 
given Mrs. Sadie Hurwitz $5,500 in the settlement (Tr. 252, 
254). Mrs. Sadie Hurwitz, who was present in the c|)urt 
room during the trial, was not called to testify to the fcon- 
trary. That is where the witness left the alleged fraud 
which it was contended vitiated the transfers to appellant. 

While the appellee denied that decedent’s departure for 
Florida in January 1941 was permanent, nevertheless that 
departure marked a final separation between them. In the 
following April, decedent died at Miami from a recurrence 
of the pneumonia aggravated by the heart condition. 

I 

1. The Transfer of the Real Estate to Appellant. 1 

The evidence relative to consideration consisted of the 
following documents: (1) A deed from decedent and ap¬ 
pellee to appellant and his wife, dated October 29,1940 (Tr. 
103); (2) an application by the appellant and his wife for a 
deed of trust loan for $10,000 on the property, made ;iust 
prior to the transaction (Tr. Ill); (3) a settlement state¬ 
ment prepared by the title company through vdiom the 
transaction was made (Tr. 109); (4) appellant’s cancelled 
check, dated October 29, 1910, for $1,609.16, payable to jthe 
title company (Tr. 103); (5) the title company’s cancelled 
check, dated October 30,1940, for $3,599.16, payable to dece¬ 
dent (Tr. 103); and (6) a deed from appellant and his wife, 
dated February 24,1941, transferring the same property to 
William C. Woodward and his wife. 

The only evidence as to consideration in addition to these 
documents was the testimony of the appellee and her 
brother. 

The facts shown by the documents, and which are not dis¬ 
puted by the appellee, are as follows: 

The real estate -was transferred to the appellant by jthe 
decedent and the appellee by deed on October 29, 1940, fhe 
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appellee being a party signatory to the transaction. In that 
deed no reference to any condition upon which the property 
was to be held by the appellant was made. No such condi¬ 
tion was stated in any other document. On its face, the deed 
makes an unconditional and absolute grant in fee simple, 
recites a consideration of $10, and was duly recorded (Tr. 
102, 109). 

The purchase price paid by appellant was $11,500. At the 
time of the transfer there was a first deed of trust on the 
property, which had been paid down to $7,540. That amount 
plus taxes and other costs, totalled $7,900.84 (Tr. 102, 109). 

The appellant and his wife negotiated a new loan for 
$10,000, for the payment of which they, of course, became 
obligated, that loan being secured by a new deed of trust. 
The money procured by that loan was delivered to the title 
company for disbursement. The appellant also paid to the 
title company $1,609.16, making a total of $11,609.16 in the 
hands of the title company for distribution. 

With this money the title company paid off the balance 
of the existing trust, $7450, the accrued taxes and other 
costs, which totalled $7,900.84. Of the remainder, $3,599.16, 
which represented decedent’s net equity in the property, was 
thereupon paid by the title company to the decedent. 

While not disputing these facts, appellee testified that the 
money paid by the defendant to the title company was fur¬ 
nished to him by the decedent, for the purpose of making 
that payment. Her statement to that effect was that a little 
over $1500 was passed in her presence from decedent to 
appellant, that the appellant took the money and got a check 
for it and brought that check back to the title company (Tr. 
219, 224). More fully stated, her testimony, in which she 
relates what is supposed to have occurred in the office of the 
title company and on the street outside when the papers 
were signed, is as follows: 

“When the title man asked for the check he was told 
that the check would be brought in later, and he made 
this notation in reference to it. Mike (the defendant) 
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was told he would get the money outside, and whtn he 
would be paid the money outside and the title sheet 
came—he went and got the check and took it back ^o the 
man. 

“Q. Now, was the money passed in your presence? 

“A. There was a little over $1500 in my presence. 
. . . From my husband (the decedent) to Mike, to go 
down and get a check.” (Tr. 219) 

A moment later, however, the appellee testified that she 
did not know whether or not there was a check from the ap¬ 
pellant (Tr. 225). To this testimony the appellant objected, 
but the objection was overruled (Tr. 217). 

To prove that the appellant paid no consideration, appel¬ 
lee heavily relied on a note written by the decedent in the 
margin of the title company’s settlement sheet and signed 
by the decedent, i. e.: “Record without collecting purchas¬ 
er’s check” (Tr. 102,109, Plaintiff’s Ex. No. 2). 

The same alleged return of money to invalidate a trans¬ 
action is used by the appellee in another instance in this 
case to which reference will be made later, i. e., in connec¬ 


tion with a settlement agreement between her and the flece- 
dent. 

When the appellant sought to refute the testimony that 
there had been no consideration, he was prevented from do¬ 
ing so by an objection which was sustained (Tr. 294, ^95). 

In February 1941, the appellant sold and transferred the 
same property to William C. Woodward. The net amount 
received by him in this transaction was $3,529.62, which 
represented a loss to him of $423.04 (Tr. 121). There was a 
verdict and judgment against the appellant on this trans¬ 
action of $3,592.62. 

The most liberal view of the evidence for the appellee 
would not support a judgment for more than $1500. That 
is all the money which she testified was given to the appel¬ 
lant to return to the decedent as a pretended payment. The 
evidence shows that the decedent got from the title company 
a check for $3,599.06, and that he endorsed and cashed it. 
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Thus, on the harshest view of the evidence against the ap¬ 
pellant, he had furnished a consideration of $2,099.06, and 
had become obligated on the new deed of trust signed by 
himself and his wife. 

If the transaction is to be treated as one in which the ap¬ 
pellant was a trustee, the verdict and judgment are still 
more erroneous, for the evidence showed that in the opera¬ 
tion of the property, which consisted of some small apart¬ 
ments, the appellant sustained a loss of $423.04. As a trus¬ 
tee, not guilty of any improper administration of the trust 
property, he was entitled to be reimbursed for this loss. 

2. The Purchase by Appellant of the Mortgage Note. 

This is a debenture note of the LaSalle Apartments of 
the face value of $2,000. The evidence relative to this item 
consisted of the testimony of appellee, Mr. Richard E. Har¬ 
ris, assistant treasurer of the American Security & Trust 
Company, Mr. Hyman Dickman, and the appellant, and the 
following documents: (1) the debenture note itself, made 
payable on its face to the appellant, and (2) an order dated 
January 29, 1941, signed by decedent, for the transfer of 
the note to the appellant. 

The facts shown by these documents, and which are not 
disputed by the appellee, are as follows: that decedent as¬ 
signed the note to appellant, that he gave a written order 
to the American Security & Trust Company to deliver it to 
the appellant, that the bank made such delivery, and that 
the note was then issued to the appellant in his owm name 
by the LaSalle corporation. The documents thus show a 
valid transfer of title by decedent, an intention on his part 
to do so, a delivery to appellant and continued possession 
by him. 

To support the allegation that the note still belonged to 
decedent, despite this transfer, appellee testified that the 
appellant stated to her that he still owed $1,200 on the note. 
That alleged statement of the appellant is the only evidence 
on which the verdict and judgment for this item can be 
based. 
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Appellee also sought to show by Mr. Harris, assistant 
treasurer of the American Security & Trust Company, who 
acted for the bank in taking care of the formalities!of the 
transfer, that there was no consideration. His testimony, 
however, is rather against than for the appellee on this 
point, consisting merely of the negative statement that no 
consideration was passed in his presence and that the pa¬ 
pers did not show a consideration. He added that that was 
not unusual, and that his bank accepted the assignment as 
sufficient to pass title to the appellant. 

That decedent was offering the note for sale, is testified 
to by Mr. Hickman, another witness for the appellefe, who 
testified that the decedent had offered to sell the iiote to 
him. The appellant testified that decedent offered thle note 
to him for $1200, that he made inquiry of Mr. Harris as to 
its value and was told it was worth that amount, that he then 
purchased the note, that he did not owe for it, and had not 
made the statement to the contrary attributed to nim by 
appellee. 

3. The 62 Shares of AT&T Stock. 

This stock was transferred to the appellant in two trans¬ 
actions, 50 shares having been given to him by the decedent 
in Washington before his departure for Florida, a.nd 12 
shares having been received in Florida later. Certain facts 
about these shares were not disputed by the appellant, i. e., 
that they were at one time owned by the decedent, tha,t they 
then came into the hands of the appellant, and that they 
were subsequently sold by the appellant for $9,257.78, and 
that he received and thereafter held this amount. These 
facts were freely disclosed by the appellant in his Ajnswer 
and by formal admissions at the trial. 

Despite these admissions, numerous documents wore in¬ 
troduced by the appellee at the trial to show the same facts. 
Those documents will not be described here except ti state 
that they consisted principally of orders to stock brokers 
to buy and sell the shares, records of stock brokers relative 
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to the purchase and sale, records relative to deposits and 
withdrawals from the bank account of the appellant, and 
records relative to visits by the appellant to his safe de¬ 
posit box. The introduction of these papers was obviously 
not to prove any facts necessary to the issues in the case, 
but merely to create for the jury a false and misleading 
suspicion of concealment, covert action and fraud. Their 
uselessness except for that purpose is shown by the fact 
that many of them are not now included in the record. 

The only other evidence relating directly to the telephone 
stock was the testimony of the appellee, of Mr. Harris, 
assistant treasurer of the American Security & Trust Com¬ 
pany, and of the defendant. 

At the trial appellee did not dispute the fact that dece¬ 
dent delivered the stock to the defendant and that he in¬ 
tended to transfer title to him. Her theorv was that the 
appellant held the shares as a fiduciary. In her testimony, 
the appellee makes reference to alleged statements of the 
appellant to her relative to the stock, as that he was going 
to sell it, had sold it, had put the money in his deposit box, 
and had used part of the money in his business, but would 
pay it back to the estate—all statements consistent, not 
consistent, with his ownership. (Tr. 167.) 

Mr. Harris, who was offered as a witness by the appel¬ 
lee, merely testified that the certificates were in negotiable 
form, so that title passed by mere delivery, that defendant 
instructed the bank to sell the stock, that the bank accepted 
the shares as appellant’s property, and that the bank sold 
them and credited the money received to his account. (Tr. 
232, 237.) Neither in her own testimony nor in that of any 
other witness, is a single fact stated to support the theory 
of the appellee that appellant held this stock as a fiduciary. 

It is true that appellant gave no consideration for the 
stock. That was freely and formally admitted by him in 
his Answer, in which he claimed ownership by gift and 
delivery of possession. The transaction as to the 50 shares 
whiph was not disputed at the trial, was described by the 
appellant as follows: 
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“Q. Go ahead and tell what you said to Mrs. Dorothy 
Hurwitz? A. I told her Sam (the decedent) hid met 
me at the bank and we talked may be an hour, and 1 
asked him why he was going away, and he said this 
pneumonia left him with an awful cough, and I asked 
him why he did not stay here, and he said he could not 
on account of the climate, and the doctor thought may 
be Florida was not the right place, may be he would 
have to go to Arizona. 

After we talked he handed me a package and I said: 
What is this ? And he said: That is 50 shares of stock, 
and I said: Why didn’t you give it to Dotty (;he ap¬ 
pellee), and he said: I have had a very unhappy life 
with Dotty.” (Tr. 304.) 

4. The 2 Dividends of $112 on the AT&T Stock 

The verdict and judgment included $112, the proceeds 
of two dividend checks. There was no dispute by ;he ap¬ 
pellant about the receipt of this money. His contention 
was that, owning the stock, he was entitled to the div idends. 

The documentary evidence relative to this item co nsisted 
of letters between the American Security & Trust Company 
and stock brokers about collection and transmission of the 
dividends, and a check on Hibbs & Company, payable to 
decedent for $56.25, dated April 19, 1941 (prior to the 
death of the decedent), representing dividends received by 
Hibbs and forwarded to the bank. 

In addition to these documents, the appellee, Mr. Harris, 
the official of the bank, and the defendant testified on the 
subject. Appellee testified that the defendant told her he 
had * ‘forged” decedent’s name to the check. (Tr. 169.) 
The bank official testified that appellant exhibited to him a 
letter from decedent telling the appellant to have the bank 
make claim for and collect the dividend, that the bank did 
so, received the check therefor (which was payable to de¬ 
cedent), delivered it to the appellant, and then accepted 
it for deposit to the account of the defendant with the de¬ 
cedent’s name endorsed thereon. (Tr. 237). 

The appellant testified that he received the letter referred 
to by the bank official, that he signed decedent’s name to 
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the check, that he so informed the appellee, but did not at 
any time use the expression that he had “ forged ” deced¬ 
ent’s name. (Tr. 307.) 

The remaining 12 shares were given to the appellant in 
Florida. (Tr. 303, 382.) 

5. $140 in Traveller’s Checks. 

As to this item there was no dispute by the appellee at 
the trial as to delivery to appellant by the decedent, nor as 
to an intention on the part of the decedent to transfer title, 
nor'as to possession by the appellant. The contention was 
that the transfer was made in trust. 

A verdict and judgment for $140 was entered against 
the appellant. In the pleadings and testimony appellant 
admitted having received $130, not $140. Appellee’s testi¬ 
mony was that when they first came into the possession of 
the appellant, she counted the checks about three times, 
and there were $130, not $140 (Tr. 161). Mention is made 
of the difference in the amount merely because appellee has 
tried to show at the trial that one of the checks had been 
destroyed by the appellant to conceal some vaguely sug¬ 
gested wrongdoing. 

The evidence as to the checks consists of the checks 
themselves, of which there were $130 introduced in evi¬ 
dence, and the testimony of the appellee, of her brother, 
Harry Sablosky, and of the appellant. 

The testimony of the appellee relates to alleged state¬ 
ments of the appellant as to his fiduciary status. Her 
brother, Sablosky, merely testified that the appellant stated 
that he had had a brother sign the decedent’s name to the 
checks. The appellant testified that this was because as 
the checks had been given to him he thought they belonged 
to him (Tr. 359). 

The general character of the evidence and the ultimate 
conclusions of fact established by it . All of the documen¬ 
tary evidence supported an unconditional title to the sev¬ 
eral items of property in the appellant. The documents 
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are conclusive in character, and their probative force was 
all one way. 

All of the undisputed physical facts in the case, such as 
physical transfer and delivery of the several articles, con¬ 
tinued possession by the appellant thereof, and acts by him 
in relation to and in use of the property, likewise support 
an unqualified title in the appellant, and their probative 
force is likewise all one way. 

All of the evidence on which the alleged qualified or fidu¬ 
ciary title of the appellant rests consists of alleged state¬ 
ments of the decedent in which he is alleged to have claimed 
continued ownership of the property already transferred by 
him to the appellant, and of alleged statements of tijie de¬ 
fendant, sometimes claiming and sometimes disclaiming 
ownership in himself. In only a few unimportant instances 
is the evidence of a different character. Such evidence is 
intrinsically weak and untrustworthy, and does not meet 
the rule that a resulting trust must be shown by clear proof 
and by a clear preponderance of the proof. 

Hopkins v. Grimshaw, 165 U. S. 342. 

Ilarriman v. Northern Securities Co.. 197 U. S. 244. 

The Trust. 

The contention that the property was transferred 1:o the 
appellant in fraud, and, therefore, gave rise to a trust for 
the benefit of the decedent, or his estate, or the appellee, is 
based wholly upon alleged statements made by decedent and 
appellant to the appellee and to her brother. Concealment, 
one of the familiar badges of fraud like that attributed to 
decedent and appellant, is absent. The appellee and her 
brother testified that the appellant concealed from them no 
fact relative to the transactions (Tr. 163), and that the 
only fact discovered by them in the coursepof^ careful and 
complete search that the appellant did not )jSSt disclose was 
relative to the rents from the real estate J(Tr. 270-271). 

The fraud charged was an alleged purpose of the dece¬ 
dent to get everything out of his name to defeat an alleged 
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claim of his former wife, Mrs. Sadie Hurwitz, for unpaid 
alimony. Appellee and her brother testified that decedent 
and appellant both stated that that was the purpose of the 
transfer (Tr. 136, 156,176, 179,183, 250, 252, 254, 281-282). 
That any such statement was made or that any such pur¬ 
pose existed, however, was denied by the appellant (Tr. 
309, 311, 313). 

The evidence showed conclusively that Mrs. Sadie Hur¬ 
witz had no such claim as that described, nor any other 
claim, against the decedent, and that no such claim could 
have been supposed to exist by the decedent. The appel¬ 
lant introduced the court record of the case in which the 
claim was supposed to have been made by Mrs. Sadie Hur¬ 
witz. That record showed that as of July 11, 1940, she 
made the claim described supra, but that it had been set¬ 
tled and the suit dismissed. Mrs. Sadie Hurwitz was per¬ 
sonally present in the court room at the trial but was not 
called to show the contrary. 

The evidence shows that not only was there no such trust 
intended by decedent, but that decedent did not want appel¬ 
lee to have his property. Thus, at the time of the gift to 
appellant of the 50 shares of telephone stock, decedent was 
asked why he did not give the shares to appellee, and he 
replied that he had had a very unhappy life with her. Thus, 
Milford F. Schwartz, decedent’s attorney, testified that im¬ 
mediately prior to decedent’s departure in January, 1941, 
and after the several transfers had been made, he advised 
decedent to make a will, but decedent said there was no 
need for doing so because he had made such arrangements 
as were necessary (Tr. 288-289). 


t 
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STATEMENT OF POINTS. 

The points on which the appellant intends to rely are 
as follows: • 

1. That the motion to direct a mot - ion in behalf of the 
appellant was erroneously denied, because there was no 
evidence sufficient to support the verdict and judgment. 

2. That the motion to take the case from the jury, be¬ 
cause the cause of action was equitable and should have 
been tried by the court, was erroneously denied. 

3. That the admission of the testimony of the appellee 
relative to the transactions was based on confidential com¬ 
munications between her and her deceased husband, was 
prejudicial and erroneous. 

4. That the exclusion of the evidence to show false swear¬ 
ing by the appellee was prejudicial and erroneous. 

5. That the admission of testimony of appellee to show 
that there was no consideration and the exclusion of testi¬ 
mony of appellant to show the contrary, was prejudicial 
and erroneous. 

SUMMARY OF ARGUMENT. 

The transfers were made for consideration and as difts; 
all of the formalities and acts necessary to make the trans¬ 
fers, occurred; there was delivery, possession and an in¬ 
tention by the parties to pass beneficial ownership the 
allegations that the appellant took as a trustee and that 
the transfers were made to accomplish a fraud, weri not 
proved; those allegations were affirmatively and conclu¬ 
sively disproved; the verdict and judgment for the app ellee 
were, therefore, totally without support in the evidence. 
The issues, i.e., whether there was a fiduciary status and 
fraud, were equitable, and should not have been tried by a 
jury, but only by the court. The testimony of the appel¬ 
lee was based on confidential communications, and without 
that testimony there is not a scintilla of evidence to support 
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the verdict and judgment. The exclusion or curtailment 
of evidence to show false swearing by the appellee was 
highly injurious, because the alleged lack of consideration 
and practice of fraud was founded on her testimony, and 
the question of her veracity was therefore crucial. The 
admission of testimony of appellee to show lack of consid¬ 
eration and the exclusion of testimony in behalf of the 
appellant to show the contrary, was erroneous. 

THERE WAS NO EVIDENCE SUFFICIENT TO SUP¬ 
PORT THE VERDICT AND JUDGMENT. 

As is shown by the foregoing statement of facts, even dis¬ 
regarding the erroneous admission and exclusion of evi¬ 
dence, there was no evidence of lack of consideration, or of 
the existence of fraud. When it is realized that mere lack 
of consideration would not invalidate the several transac¬ 
tions, when the subject of gift and in the absence of fraud, 
and that the fraud predicated of the transactions was a 
purpose to defeat an alleged claim of a former wife, which 
claim the evidence failed to show existed, and which if it 
ever had existed, the evidence showed had been settled for 
a substantial amount, it is clear that the record was totally 
devoid of any evidence whatsoever to support the one fact 
necessary to a verdict and judgment for appellee, i. e., 
fraud. 

Therefore, the motion for a directed verdict in behalf of 
appellant was erroneously denied. 

THE CAUSE OF ACTION ASSERTED AND THE RE¬ 
LIEF SOUGHT BY AND GRANTED TO APPELLEE 
WAS EQUITABLE AND THE CASE SHOULD 
HAVE BEEN TRIED BY THE COURT AND NOT 
BY A JURY. 

Fitzpatrick v. Sun Co., 1 Federal Rules Decisions 
713; 

Elkins v. Nobel, 1 F. R. D. 357. 

Taylor v. McKeever, 1 F. R. D. 565. 
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U. S. F. & G. Co. v. Nauer, 1 F. R. D. 547. 
Fraser v. Geist, 1 F. R. D. 267. 


The action, being cognizable only in equity, the court 
should have rejected all of the erroneous evidence, whether 
objected to or not. 

Founce v. Woods, 5 F. (2d) 753. 


THE TESTIMONY OF THE APPELLEE RELATIVE TO 
THE TRANSACTIONS WAS BASED ON CONFI¬ 
DENTIAL COMMUNICATIONS BETWEEN HER 
AND HER DECEASED HUSBAND, AND WERE 
ERRONEOUSLY ADMITTED. 


It is clear from the evidence that whatever information 
appellant possessed relative to the several transactions;, es¬ 
pecially those relating to the real estate, the La Salle note, 
the fifty shares of telephone stock transferred to appellant 
in Washington, and the alleged trust, she received and 
represented as receiving from communications with her de¬ 
ceased husband. She testified that she had discussions 
with him concerning these affairs just before he left for 
Florida. That and other instances of such communications 
are shown at Tr. 137, 139-140, 156-157, 173, 179, 204, 205, 
218, 219. 

When in the course of her testimony at the trial it ap¬ 
peared to appellee that if her husband was the source of 
the information it was inadmissible, she took the cue and 
added the appellant as another source. The appellant, 
however, denied that he had given any such information to 
appellee. On her own testimony her information came from 
both sources. It follows, in the very nature of things, there¬ 
fore, that if she received any information from decedent, 
she has, wittingly or unwittingly, attributed it to appellant 
or confused and commingled it with that which she has 
represented as coming from him. 
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Admission of the testimony of the appellee was violative 
of section 307, Title 14, District of Columbia Code, 1940 
edition, which provides: 

In neither civil nor criminal proceedings shall a hus¬ 
band or his wife be competent to testify as to any con¬ 
fidential communications made by one to the other dur¬ 
ing the marriage. 

The alleged statements were confidential communica¬ 
tions. 

Hopkins v. Grimsliaw, 165 U. S. 342, 343, 350. 

Capital Traction v. Lusby, 12 App. D. C. 306. 

McCartney v. Fletcher, 10 App. D. C. 596. 

Halback v. Hill, 49 App. D. C. 126, 261 F. 1007. 

Commercial Credit Co. v. McReynolds, 63 App. D. C. 

42, 68 F. (2d) 990. 

THE EXCLUSION OF THE EVIDENCE TO SHOW 
FALSE SWEARING BY THE APPELLEE WAS 
PREJUDICIAL AND ERRONEOUS. 

The question of the veracity of the appellee was a crucial 
one in the case. The alleged lack of consideration and pur¬ 
pose to defraud, which was the basis of her case, she pur¬ 
ported to show by statements attributed to the appellant. 

Evidence offered by the appellant, but rejected by the 
court, showed conclusively that the appellee had subscribed 
under oath to material facts in the case which she did not 
believe to be true, and that she was, therefore, not entitled 
to be believed. Appellee filed a motion in the case for the 
appointment of a receiver, in which she alleged under oath 
“that defendant is disposing of the said assets of the estate 
and is not a person of sufficient financial responsibility to 
be able to satisfy any judgment which the court may grant 
plaintiff in this cause.” 

In a deposition subsequently taken, she stated that this 
statement had been made by her lawyer, not by her, and 
she not only denied any knowledge whatsoever of the truth 
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of the statement but stated that so far as she kiew the 
facts, they were precisely to the contrary (Tr. 210-214). 

Appellant was prevented by the court from fully develop¬ 
ing the perjury. (Tr. 214) Appellant offered and pre¬ 
sented to the jury part of the evidence showing tie false 
swearing, but was cut off from an opportunity to fully 
develop the facts. The inevitable result was that i;he jury 
got the impression that the evidence was unimpoi|tant, of 
little or no probative value and should have b<fen dis¬ 
regarded. 

The subject is more fully stated in the brief in Tfo. 8156, 
pp. 5-6, 16. 


THE ADMISSION OF TESTIMONY OF APPELLEE TO 
SHOW THERE WAS NO CONSIDERATION AND 
THE EXCLUSION OF TESTIMONY OF APPEL¬ 
LANT TO SHOW THE CONTRARY, WAS ERRO¬ 
NEOUS. 

From the testimony of the appellee that there was no 
consideration see Tr. 219, 224,102,109. 

For the exclusion of testimony by the appellant to show 
that there was a consideration, see Tr. 294-295. 

Respectfully submitted, 

Russell Hardy, 

Woodward Bldg., 
Attorney for Appellant. 
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1 Endorsed: Filed Jul 28 1941 Charles E. Stewart, 
Clerk 

In the District Court of the United States 
For the District of Columbia. 

Civil Action No. 12292 

Dorothy IIurwitz, Administratrix of the Estate of Samuel 
M. Hurwitz, Deceased, 3S00 N. H. Ave., N. W., Plaintiff, 

v. 

Michael Hurwitz, 450 R Street, N. W., Washington, D. C., 

Defendant. 

Complaint for Conversion and for Moneys Due. 

1. Plaintiff is a resident of the District of Columbia and 
the duly appointed administratrix of the estate of Samuel 
M. Hurwitz, deceased, having been appointed by this Court 
in Administration Case No. 58482, and plaintiff brings this 
action in her capacity as administratrix. The defendant is 
a resident of the District of Columbia. The Court has 
jurisdiction of the subject matter by virtue of the 1929 D. 
C. Code, Title 18, Section 44. 

2. The said Samuel M. Hurwitz died in Miami, Florida, 
on the 30th day of April, 1941. 

3. That on May 20,1941, the plaintiff, by order of Court, 
was appointed as administratrix of the estate of Samuel 
M. Hurwitz, deceased. 

4. That at the time, or after, the death of the decedent, the 
defendant -was in possession of certain stock certificates of 
the AT&T Corp. belonging to the deceased; that defen¬ 
dant has, since the death of the decedent, sold the said cer¬ 
tificates for the sum total of Nine Thousand Two Hundred 
Fifty Seven Dollars and Seventy Eight Cents, ($9,257.78). 
That plaintiff has demanded of the defendant the return of 

the said stock certificates or the payment of the said 

2 sum realized therefrom, and defendant has refused 
to return said certificates or the said money to the 

said administratrix. 
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5. That at the time, or after, the death of the decedent, 
the defendant was in possession of the said stock iertifi- 
cates and received two dividend checks totaling One Hun¬ 
dred Twelve Dollars, ($112.00); that plaintiff his de¬ 
manded of the defendant the return of the said dividend 
checks or the payment of the said sum realized therefrom, 
and defendant has refused to return said dividend checks 
or the said money to the said administratrix. 

6. That at the time, or after, the death of the decedent, 
the defendant was in possession of Three Thousand Five 
Hundred Dollars, ($3,500.00), the proceeds of the sale of 
property located at 4102 14th Street, Northwest, in the 
District of Columbia, and owned by the decedent. That 
plaintiff has demanded of the defendant the payment of 
the said sum realized therefrom, and defendant has refused 
to pay the said money to said administratrix. 

7. That at the time, or after, the death of the decadent, 
the defendant was in possession of certain travelers c|hecks 
of the value of One Hundred Forty Dollars, ($140.00) 
owned by the decedent; that plaintiff has demanded |>f the 
defendant the return of the said travelers checks qr the 
payment of the said sum realized therefrom, and defendant 
has refused to return said travelers checks or the said 
money to the said administratrix. 

8. That at the time of or after, the death of the decedent, 
defendant was indebted to the deceased in the amount of 
Two Thousand Dollars, ($2,000.00) as the result of the sale 
by the decedent to the defendant of a certain mortgage 
note on the LaSalle Apartments; that plaintiff has de¬ 
manded of the defendant the return of the said mortgage 
note or the payment of the said sum of money, and defen¬ 
dant has refused to return said mortgage note or 

3 to pay the said money to the said administratrix. 

9. That plaintiff, as administratrix of the said es¬ 
tate, is required by law to collect and account for the assets 
of the said deceased; that at the death of the said deceased, 
defendant was in possession or control of numerous other 
valuable assets, all of which were the property of th^ said 
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decedent; that plaintiff has demanded the delivery of all 
of the assets of the decedent in the possession or control of 
the defendant, and that defendant refuses to deliver the 
said assets. 

Wherefore, plaintiff asks: 

1. That damages in the amount of Fifteen Thousand Nine 
Dollars and Seventy Eight Cents, ($15,009.78) plus costs 
and interest, be assessed against the defendant. 

2. That defendant be required to give an accounting of 
all assets and property of the decedent in defendant’s pos¬ 
session or control at the time of the death of said decedent. 

3. That defendant be required to turn over to plaintiff all 
assets of decedent in defendant’s possession or control at 
the time of the death of said decedent or which have since 
come into defendant’s possession or control. 

4. And for such other and further relief as may be proper. 

WILLIAM R. LICHTENBERG, 
1346 F Street, N. W., 
Washington, D. C. 

Attorney for Plaintiff. 

Demand For Jury Trial. 

Plaintiff demands a trial by jury in the above-entitled 
cause. 

WILLIAM R. LICHTENBERG, 
Attorney for Plaintiff. 

9 Endorsed: Filed Mar—1 1942 Charles E. Stew¬ 

art, Clerk 

Amendment to Complaint 

10. That at the time of the death of the decedent, the de¬ 
fendant had in his possession, in a safe deposit box, the 
sum of Seven Thousand Five Hundred Dollars ($7,500.00) 
which belonged to the decedent, and defendant has failed 
to account therefor to the plaintiff administratrix. 
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Wherefore, the premises considered, plaintiff demands: 

1. That a judgment he entered in favor of the plaintiff in 
the amount of Fifteen Thousand Nine Hundred Dollars 
and Seventy Eight Cents ($15,009.78), plus costs and in¬ 
terest, as requested in the original Complaint. 

2. That defendant be required to give an accounting of 
all assets and property of the decedent in defendants pos¬ 
session or control at the time of the death of said decedent. 

3. That defendant be required to turnover to plaintiff 
all assets of decedent in defendant’s possession or Control 
at the time of the death of said decedent or which have 
since come into defendant’s possession or control. 

4. That judgment be entered in favor of the p'aintiff 

against defendant for the additional sum of Seven 
10 Thousand Five Hundred Dollars ($7,500.00) cr such 
other amounts which may be found to be due i;he ad¬ 
ministratrix from the defendant as claimed. 

5. That insofar as the claim for moneys due on the prop¬ 
erty sold at 4102 14th Street, Northwest, that in i;he al¬ 
ternative the Court declare a trust for said fund in favor 
of the plaintiff administratrix. 

6. And for such other and further relief as may he proper. 

WILLIAM R. LICHTENBERG, 
Attorney for Plaintiff, 
1346 F Street, N. W., 
Washington, D. C. 

#**#•*#### 

5 Endorsed: Filed Aug 18 1941 Charles E. Stewart, 

Clerk 

Answer. 


1. It is denied that the plaintiff is a resident of the Dis¬ 
trict of Columbia, as alleged in paragraph 1 of the com¬ 
plaint. It is denied that her appointment as administratrix 
is valid, as alleged in paragraph 1 of the complaint. 


2. The allegation in paragraph 2 of the complaint 


is ad¬ 


mitted. 
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3. The allegation in paragraph 3 of the complaint is ad¬ 
mitted. 

4. The allegations of paragraph 4 of the complaint, ex¬ 
cept the demand of the plaintiff and the refusal of the de¬ 
fendant, are denied. 

5. The allegations of paragraph 5 of the complaint, ex¬ 
cept the demand of the plaintiff and the refusal of the de¬ 
fendant, are denied. 

6. The allegations of paragraph 6 of the complaint, ex¬ 
cept the demand of the plaintiff and the refusal of the de¬ 
fendant, are denied. 

6 7. The allegations of paragraph 7 of the complaint, 

except the demand of the plaintiff and the refusal of 
the defendant, are denied. 

8. The allegations of paragraph 8 of the complaint, ex¬ 
cept the demand of the plaintiff and the refusal of the 
defendant, are denied. 

9. The allegations of paragraph 9 are denied. 

10. * Defendant was not at the time of the death of the 
decedent, nor thereafter, in possession of any property of 
the decedent, except an automobile, which has long since 
been delivered to the plaintiff. 

11. Long before the death of the decedent, he transferred 
to defendant the ownership of fifty shares of American 
Telephone and Telegraph Company stock, by gift and de¬ 
livery of possession thereof. 

12. Defendant has received dividends on said stock in 
the amount of approximately $112. 

13. On or about October 29, 1940, the decedent, being 
then the owner of the real estate referred to in paragraph 
6 of the complaint, sold and transferred the same to the 
defendant, for a consideration of $11,500, which was at that 
time fully paid to the decedent by the defendant. There¬ 
after, on or about February 28, 1941, defendant, in turn, 
sold and transferred said property for a consideration of 
$14,000. After the sale and transfer by the decedent to 
defendant of said property, the decedent had no interest 
therein or in any consideration received from any subse¬ 
quent sale and transfer thereof by defendant. 
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7 14. Shortly before the death of the decedent, he 

transferred to defendant the ownership of $130 of 
traveler’s checks, by gift and delivery of possession thereof. 

15. Defendant owns a $2,000 mortgage note on tl)e La¬ 
Salle apartments, but, as he believes, said note nev|er be¬ 
longed to decedent, as alleged in paragraph 8 of tlnf com¬ 
plaint, nor had decedent at any time any interest therein. 

16. Defendant, at the request of the decedent, made 
shortly prior to his death, paid hospital, nursing, medical 
and similar expenses for services rendered to the decedent 
and for which decedent became obligated, in the amount 
and reasonable value of $625.55, and more particularly 
specified as follows: 


Miami Beach Hospital . $335.20 

Miami Beach, Florida 

Nursing. 8.00 

Helen Marie Lindsay. 48.00 

Miami, Florida 

Ethel McCloskey. 64.00 

Miami Beach, Florida 

Dr. Harold P. Auslander. 75.00 

Miami Beach, Florida 

Dr. M. A. Kugel.j 25.00 

Miami Beach, Florida 

Dr. M. J. Flipse.| 25.00 

Miami, Florida 

Medicine.! 10.35 


Blood transfusion 


35.00 


17. Defendant has paid the funeral expenses of the de¬ 
cedent, for which the plaintiff is obligated as administra¬ 
trix, in the amount and reasonable value of $365.$5, and 
more particularly specified as follows: 

Jewish Funeral Home, Inc.$235.85 

Miami, Florida. 

Grave.I 130.00 
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8 Wherefore defendant prays that he may have 

judgment for $891.40 plus interest and costs, and that 
the complaint be dismissed. 

RUSSELL HARDY 
Attorney for defendant 
930 Woodward Building. 

Service of a copy of the foregoing answer made upon 
William R. Lichtenberg, attorney for the plaintiff, by mail¬ 
ing it to him on August 18, 1941, to his office at 1346 F 
Street, Washington, D. C. 

**•*••#*** 

94 Endorsed: Filed Jun 3—1942 Charles E. Stew¬ 
art, Clerk 

Order for Judgment 

Upon consideration of the verdict of the jury in the 
above-entitled cause, and the stipulation of counsel, it is, 
by the Court, this third day of June, 1942, 

Ordered, That the judgment for the plaintiff in this cause 
be entered as follows: 

1. With respect to the verdict on the American Tele¬ 
phone and Telegraph Stock, judgment in the amount of 
Nine Thousand Two Hundred Fifty-seven Dollars and 
Seventy-eight Cents ($9,257.78). 

2. With respect to the proceeds of the dividend checks, 
judgment in the amount of One Hundred Twelve Dollars 
and Fifty Cents ($112.50). 

3. With respect to the proceeds of the real estate trans¬ 
action involving 4102 14th Street, N. W., judgment in the 
amount of Three Thousand Five Hundred Twenty-nine Dol¬ 
lars and Sixtv-two Cents ($3,529.62). 

4. With respect to the verdict on the LaSalle apartment 
note and stock, judgment for the possession thereof and, 
further ordered, that the defendant transfer and indorse 

over to the plaintiff the said note, stock, and certifi- 

95 cate, to properly effectuate the delivery thereof to 
*the plaintiff. 
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5. With respect to the travelers’ checks, judgment for 
possession. 

6. With respect to the wallet containing a large Five 
Dollar ($5.00) bill, judgment for possession. 

7. With respect to the camera, field glasses, and watch, 
judgment for possession. 

By the Court: 

JENNINGS BAILEY, 

Judge. 

Seen. June 1,1942 
RUSSELL HARDY 
Attorney for Defendant. 

• * * * * * # # • i • 

102 Endorsed: Filed Jul 22 1942 Charles E. Stewart, 
Clerk 

Stipulation. 

The parties, by their attorneys, stipulate and agree that 
of the exhibits received in evidence at the trial, only the 
following need be reproduced in the record on appeal! Ex¬ 
cept where otherwise indicated the exhibits are attached 
hereto. 

Offered by the plaintiff: 

No. 1, letters of administration to Dorothy Hurwitz. 

No. 2, a form of The District Title Insurance Co. et al, 
dated October 29, 1940, in account with Samuel Hurwitz. 
No. 3, uncancelled traveller’s checks for $130. 

No. 4, a form for preparation of certificate of title used 
by The District Title Insurance Company et al. 

No. 5, an order dated January 29, 1941, for transfer of 
120 shares of La Salle Apts., Inc., to Michael Hurwitz. 

No. 6, an order dated January 29, 1941, for transfer of 
a $2,000 La Salle Apts., Inc., 20 years 6% income debenture 
note to Michael Hurwitz. 

No. 7, an order dated January 29,1941, to transfer a first 
deed of trust note of La Salle Apts, to Michael Hurwitz. 
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No. 8, a letter dated April 7, 1941, to Laidlaw and Com¬ 
pany, signed R. E. Harris, Assistant Treasurer. 

103 No. 9, a letter dated May 10, 1941, to American 
Security and Trust Company, from Laidlaw and 
Company. 

No. 10, a letter dated April 19, 1941, to American Secu¬ 
rity and Trust Company from W. B. Hibbs & Company. 

No. 11, a bank check from W. B. Hibbs & Company to 
Samuel Hurwitz, dated April 19, 1941, for $56.25. 

No. 12, a receipt dated May 5, 1941. 

No. 13, a receipt of Montgomery Hospital, Norristown, 
Pa., dated April 24, 1941, for $58.30. 

No. 14, an envelope addressed to Mr. Samuel Hurwitz. 

No. 15, a bill from Montgomery Hospital dated April 
24, 1942. 

Offered by the defendant: 

No. 1, a balance sheet for the purchase and operation of 
the real estate in the case. 

The parties also stipulate and agree that the following 
matters of fact are shown by the remaining exhibits re¬ 
ceived at the trial, which exhibits need not be reproduced 
in the record on appeal: 

1. Samuel M. Hurwitz and Dorothy Ann Hurwitz, by a 
deed dated October 29, 1940, transferred the real estate 
in this case to Michael Hurwitz. The deed on its face is an 
unconditional and absolute grant in fee simple, recites a 
consideration of $10, bears internal revenue stamps in the 
amount of $12.65, and was duly recorded. 

2. On October 29, 1940, Michael Hurwitz gave to the Dis¬ 
trict Title Insurance Company his bank check for $1,609.16. 
The check was endorsed and the money received by the 
District Title Insurance Company. 

3. On October 30,1940, The District Title Insurance Com¬ 
pany gave to Samuel M. Hurwitz, a check on the American 
Security & Trust Company payable to him for $3,599.16. 
The check was a payment in connection with the transfer 
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referred to in item 1 above. Samuel M. Hurwitz endorsed 
the check and collected the money. 

104 4. On January 28, 1941, Samuel Hurwitz received 
from W. B. Hibbs & Company, 25 shares ATT stock 

and paid therefor. 

5. On February 5, 1941, Samuel Hurwitz opened a:i ac¬ 
count with The First National Bank of Miami, Miami, Flor¬ 
ida, and on that day made a deposit of $3,000. 

6. Samuel Hurwitz procured $500 of American Express 
Company traveller’s checks; $360 of the checks have been 
received and paid by the Express Company; the defendant 
delivered to the Receivers in this case $130 of said checks; 
and one $10 check is unaccounted for. 

7. Michael Hurwitz had and delivered to the Rece ivers 
a 20 year 6% income debenture note of La Salle Apart¬ 
ments, due June 30, 1960, No. A-766, of the face value of 
$2,000, made payable to Michael Hurwitz. 

8. Michael Hurwitz and his wife, by deed dated February 
24, 1941, transferred the real estate in this case to William 
C. Woodward and his wife. The deed was an absolute and 
unconditional grant in fee simple, recited a consideration 
of $10, was subject to a deed of trust to secure Perpetual 
Building Association for about $10,000, and bore revenue 
stamps in the amount of $4.95. 

9. On March 3, 1941, The District Title Insurance Com¬ 
pany gave to Michael Hurwitz, a check on ‘the Amer ican 
Security and Trust Company payable to him for $3,529.62. 
Michael Hurwitz endorsed the check and collected the 
money. 

10. There were received in evidence (1) an envelope ad¬ 
dressed to Mrs. D. Hurwitz, Apt. One, 4102 14th st. N. W., 
Washington, D. C., postmarked Miami Beach, Fla., Feb. 9, 
1:30 p.m., 1941, bearing in the upper left hand corner the 

statement “Apt. 8, 940 Eleventh St., Miami Beach, 

105 Florida; (2) an envelope addressed to Mrs. Dorothy 
Hurwitz, 1101 West Main St., Norristown, Penna., 

postmarked Miami Beach, Fla., Feb. 27, 1:30 p.m., 1941, 
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bearing in the upper lefthand corner the statement “Room 
8, 940 11th st., Miami Beach, Florida; (3) an envelope 
addressed to Mrs. Dorothy Hurwitz, Apt. One, 4102 14th 
st., N. W., Washington, D. C., and postmarked Miami 
Beach, Fla., Mar. 17, 1:30 p.m., 1941; (4) an envelope ad¬ 
dressed to Mr. Samuel Hurwitz, 940 Eleventh st., Rm. 8, 
Miami Beach, Florida, postmarked Norristown, Pa., April 
22, 7 a.m., 1941, and bearing in the upper lefthand corner 
the printed statement “Montgomery Hospital, Norristown, 
Pa.”; and (5) an envelope addressed to Mrs. D. Hurwitz, 
1101 West Main st.; Noristown, Penna., with no postmark, 
but bearing a cancelled airmail stamp and in the upper 
lefthand corner the statement “Room 8, 940 11th st., Miami 
Beach, Florida.” 

11. On May 7, 1941, Michael Hurwitz instructed Ameri¬ 
can Security and Trust Company to sell the 52 shares of 
ATT stock, and his savings account was credited with the 
proceeds in the amount of $9,257.78. 

12. On May 9, 1941, Michael Hurwitz withdrew from his 
savings account in the American Security and Trust Com¬ 
pany $9,257.78. 

13. During the month of May 1941, Michael Hurwitz had 
balances on deposit with the American Security and Trust 
Company ranging from $5,699.32 to $9,518.21. On May 23, 
1941, he had a balance of $5,699.32, which was the smallest 
amount he had on deposit during that month; and on May 
13, 1941, he had a balance of $9,518.21, which was the larg¬ 
est balance he had during that month. 

14. Michael Hurwitz filed a claim in the Estate of Samuel 

M. Hurwitz, Administration No. 58482, for hospital, 
106 nursing, medical and similar expenses for services 
to Samuel Hurwitz in his last illness in the amount 
of $625.55, and for funeral expenses of Samuel Hurwitz 
in the amount of $365.85. 

15. On January 20,1938, Dorothy Hurwitz filed an action 
against Samuel M. Hurwitz in this court (Equity No. 
66330), alleging cruelty to her by the defendant and his 
failure to provide for her. On January 28,1938, an Answer 
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was filed in which the defendant denied the cruelty and 
failure to provide. On February 1, 1940, the action was 
dismissed by the plaintiff on the ground that the parties 
had been reconciled. 

16. On July 11, 1940, Sadie E. Hurwitz, a former wife of 
Samuel M. Hurwitz, filed an action against him in this 
court (Civil Action No. 7617), alleging she was a judgment 
creditor under a decree of a Nevada court, allowing her 
$200 per month for maintenance and support of herself and 
son; that there was owing on that decree, as of July 11, 
1940, a total of $11,400; that the defendant was negotiating 
for the sale of his liquor store for the purpose of defraud¬ 
ing the plaintiff. On July 17, 1940, the defendant fiHd an 
Answer in which he denied the fraud, and set up an agree¬ 
ment between himself and that plaintiff that from Septem¬ 
ber 1935 to December 1939 the sum was to be reduced to 
$135; that as reduced it was paid to the plaintiff; and that 
from December 1939 he had paid the plaintiff’s rent in the 
sum of $65 per month. On July 24, 1940, a stipulation was 
filed dismissing the case on the ground that the parties 
had entered into a settlement. 

107 17. If it appears from the transcript of eviqence 

and proceedings at the trial or otherwise, that any 
of the exhibits numbered above or any of the facts stipu¬ 
lated, were not offered of were excluded by the court, they 
will be so treated on the appeal. 

18. This stipulation shall be included as a part of the rec¬ 
ord in this case an appeal. 

WILLIAM R. LICHTENBERG 
Attorney for 'plaintiff 
RUSSELL HARDY 
Attorney for 
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IN THE 


United States Court of Appeal^ 

for the District of Columbia 


No. 8342. 


MICHAEL HURWITZ, Appellant, 

v. 

DOROTHY HURWITZ, ADMINISTRATRIX OF 
ESTATE OF SAMUEL M. HURWITZ, DECE4 
Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


THE 

SED, 


COUNTER-STATEMENT OF THE CASE. 

Dorothy Hurwitz, the wife of Samuel Hurwitz ajid the 
administratrix of his estate, brought an action in the Dis¬ 
trict Court of the United States for the District of Coiumbia 
against Michael Hurwitz, the decedent’s brother, for the 
conversion of some $15,000.00 and certain items of personal 
property which it was claimed belonged to the estatd The 
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case was tried before a jury which, by stipulation between 
counsel, rendered separate verdicts on each specific item. 
By further stipulation between counsel, the Court, 
upon the basis of the findings by the jury and the evidence 
presented, rendered judgment in specific amounts for the 
administratrix. (Appendix 1, 2) 

The appellant’s statement of the case outlines his theory 
of the case as presented to the Court and jury and does not 
present a complete description of the case as presented by 
both sides. 

In his Brief he states that (1) decedent and his wife, 
Dorothy Hurwitz, had separated; (2) that decedent left for 
Florida to locate there permanently; (3) that decedent gave 
as a gift 62 shares of AT&T stock to him; (4) that decedent 
gave him $130.00 worth of traveller’s checks; (5) that he 
purchased from decedent a LaSalle debenture note; and 
(6) that he purchased an apartment house on Fourteenth 
Street, Northwest, from the decedent. 

Appellee took issue with the above representations and 
proved that (1) decedent and his wife were happily mar¬ 
ried and that decedent’s trip to Florida was in the nature 
of a rest cure and a business venture (Appellees App. 20); 
(2) that the 62 shares of stock belonged to the decedent at 
the time of his death (Appellees App. 5-8); (3) that the 
traveller’s checks in the amount of $140.00 were taken by ap¬ 
pellant from the possession of the decedent after he died 
(Appellees App. 27); (4) that appellant owed $1,200.00 to 
the decedent for the LaSalle note at the time of his death 
(Appellees App. 27); and (5) that appellant owed decedent 
some $3,500.00, the proceeds of the sale of the Fourteenth 
Street apartment (Appellees App. 11,16,18,19, 20, 22) 

The 62 Shares of Stock and the Dividends. 

The stock and dividends did come into possession of the 
appellant but not in the manner alleged in his brief. The 
decedent, before his departure for Florida, left the 50 
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shares in appellant’s safe deposit box for safe keeping 
(Appellees App. 26). Decedent had no intention to give the 
stock to his brother and did in fact instruct him to collect 
dividends upon them for him (Appellees App. 5-9, 19-25). 

The 12 shares of stock were found by decedent’s wife in 
Florida and placed in a box which appellant took home ■'vith 
him after assuring her that he held all the stock for her 
(Appellees App. 19-21). Upon his return to Washington, 
he sold the stock and told her he would turn over the pro¬ 
ceeds to the estate (Appellees App. 21-24, 30-32) 

The Traveller’s Checks. 

The checks in the amount of $140.00 were found in de¬ 
cedent’s room in Florida by his wife and taken from her by 
appellant (Appellees App. 19-22). 

The LaSalle Note. 

This note was sold by decedent to the appellant, who, at 
the time of decedent’s death, owed to him the sum of 
$1,200.00 (Appellees App. 22-24, 26-28,31-32). 

The $3,592.62 Proceeds from Sale of Fourteenth Street 

Apartment. 

This property was vested in decedent and his wife and 
was conveyed to appellant several months prior to the lime 
decedent left for Florida. Appellee continued to manage 
the apartment and decedent to handle the books and checks 
(Appellees App. 11) The evidence presented by appellee 
was to the effect that the property belonged to decedent; 
that decedent gave appellant the money used to pay for the 
transfer of the property (Appellees App. 26-27); that it 
was placed in appellant’s name so that it could not be at¬ 
tached by a former wife (Appellees App. 22-24; 26-27). 
The appellant sold the property for decedent and agreed 
to turn the proceeds, $3,592.62, over to appellee and subse¬ 
quently to the estate (Appellees App. 26-27) 
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STATEMENT OF POINTS. 

1. The evidence was sufficient to support the verdict and 
judgment. 

2. The appellee was entitled to a trial by jury. 

3. * The rulings by the Court were proper: 

A. With reference to the confidential communications; 

B. With reference to the alleged false swearing; 

C. With reference to the testimony concerning consid¬ 
eration given for the transfer of the Fourteenth 
Street apartment. 

SUMMARY OF ARGUMENT. 

This case involves a dispute over the ownership of sev¬ 
eral distinct items of personal property. It is conceded by 
the, appellant that immediately before his death Samuel 
Hurwitz was the owner of 62 shares of AT&T stock; 
$140.00 worth of traveller’s checks, and the numerous per¬ 
sonal belongings, claim to which is waived by appellant in 
this appeal. 

In addition, it is claimed by appellee that appellant owed 
$1,200.00 to decedent at his death for the LaSalle note; 
some $3,500.00, the proceeds of the sale of the Fourteenth 
Street apartment; and some $120.00, the proceeds of the 
sale of dividends on the stock. 

The appellant claimed that the stock, the dividends, and 
the traveller’s checks, were gifts from decedent to him; he 
claimed that he paid the $1,200.00 to decedent for the La¬ 
Salle note and that he had not agreed to turn over the 
proceeds of the sale of the Fourteenth Street apartment to 
decedent. 

Thus, the issues raised on this appeal are: 

* A. Was sufficient evidence presented by appellee to 
sustain the finding by the jury that decedent did 
not give the stock, the dividends therefrom, and 
the traveller’s checks (valued approximately at 
$11,000) to appellant as a gift? 


t 
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B. Was sufficient evidence presented to show that the 
transfer of the Fourteenth Street property was 
without consideration; that it in fact belonged to 
decedent; and that appellant had agreed to sell it 
for decedent and give him the proceeds of the sale? 

C. Was sufficient evidence presented to show thai; ap¬ 
pellant had not paid the $1,200.00 owed decedent 
for the LaSalle note. 

It is appellee’s contention that appellant converted the 
above-named property to his own use; that decedent, whose 
entire belongings consisted of only these items, did not give 
them away. 

With reference to the argument that the Court below 
erred in its rulings on points of evidence, attention is di¬ 
rected to that section of our brief (page 11) which cjleals 
with each ruling objected to by appellant. 

THE EVIDENCE WAS SUFFICIENT TO SUPPORT 

THE VERDICT. | 

A. With Respect to the Property Claimed as a Gift. 

Gifts inter vivos are gifts between living persons. Such 
a gift is perfected and becomes absolute during the life¬ 
time of the parties, and constitutes a voluntary transfer of 
property by one living person to another living person 
without any valuable consideration. No claim was made 
by appellant that a gift causa mortis was involved in this 
case. 

It is well settled that there must be a clear and unmis¬ 


takable intention on the part of the donor to make a gift of 


his property in order to constitute a valid, effective 
inter vivos. 


gift 


More v. Tiller, 61 F. (2d) 478 (C. C. A. 5th). 

Eds on v. Lucas, 40 F. (2d) 398 (C. C. A. 8th). 
Rotterman v. Lodge, 13 F. (2d) 805 (C. C. A. 8th). 
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This intention to make a gift must be a present inten¬ 
tion; a mere intention to give in the future will not suffice. 

Parker v. Mott, 181 N. C. 435,107 S. E. 500, 25 A. L. 
R. 637. 

There must be an actual or constructive delivery of prop¬ 
erty to a donee in order to constitute a valid gift. 

Basket v. Hassell, 107 U. S. 602. 

Mahan v. U. S., 16 Wall. 143. 

Rotterman v. Lodge, supra. 

Generally, a gift inter vivos is not perfected if a donor 
retains control of the property. As for example, here, it is 
admitted that during decedent’s life time and after the 
alleged gift decedent alone had control over the stock, the 
traveler’s checks, and the dividends. 

Pullen v. Placer County Bank, 138 Cal. 169, 66 P. 
740. 

Young v. Young, 80 N. Y. 422. 

cf. 5 L. R. A. 71. 

See also Lee v. Lee, 55 App. D. C. 344, 5 F. (2d) 767. 

Where a donee refuses to return an incomplete gift, 
trover will lie. 

24 Am. Jur. 789. 

The burden of proving that a gift was made, including 
the existence of the elements necessary to its validity, is 
upon the donee. 

Casey v. Topliffe, 65 App. D. C. 100, 80 F. (2d) 543. 

Myers v. Tschiffely, 64 App. D. C. 17, 73 F. (2d) 657. 

Denigan v. San Francisco Sav. Union, 127 Cal. 142, 
59 P. 390. 

Dunbar v. Dunbar, SO Me. 152,13 A. 578. 

Spencer v. Barlow, 319 Mo. 835, 5 S. W. (2d) 543. 
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Mere possession by an alleged donee of the alleged 
donor’s property after the latter’s death raises no pre¬ 
sumption of ownership. 

TIoldeman v. Martin, 205 Iowa 302, 217 N. W. 851. 

Bank v. Tyler, 161 Mich. 561,126 N. W. 713. 

Yardum v. Evans, 120 Neb. 699, 235 N. W. 85. 

Possession by the alleged donor is a circumstance raising 
a presumption against donation. 

Lanham v. Meadows, 72 W. Va. 610, 78 S. E. 750. 

It is well settled that when the claim of a gift is not as¬ 
serted until after the death of the alleged donor, it must be 
sustained by clear and satisfactory evidence of every ele¬ 
ment which is requisite to constitute a gift, and this is espe¬ 
cially so where a confidential relation exists between the 
parties. 

“To prevail, appellant must show a clear and unmis¬ 
takable intention on the part of her husband to make 
an absolute and irrevocable transfer of the property in 
question from himself to her, and there must be de¬ 
livery of the subject-matter of the gift; in other w|ords, 
the evidence must show that her husband parted not 
only with possession, but with dominion over and con¬ 
trol of the property so delivered. Chambers vj Mc- 
Creery (C. C. A. 4th) 106 F. 364, 368; Rosenwa|ld v. 
Commissioner (C. C. A. 7th) 33 F. (2d) 423, 426.” 

Casey v. Topliffe et al., 65 App. D. C. 100,101, 80 F. 

(2d) 543. 

Myers v. Tschiffely, supra. 

Wadd v. Hazelton, 137 N. Y. 215, 33 N. E. 143. 

Fonts v. Nance, 55 Okla. 266, 155 P. 610. 

Atchley v. Rimnier, 148 Tenn. 303. 

The question as to what constitutes a gift is one of law, 
and on the facts in a particular case it involves a mixed Ques¬ 
tion of law and fact. It is within the province of the |jury 
to determine on the testimony whether there was a fclear 
intention to make a gift and whether that intention was 
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carried into effect by such a delivery as would make a com¬ 
pleted gift. 

Nelson v. Iverson, 24 Ala. 9. 

Holmes v. Vigue, 133 Me. 50,173 A. 816. 

a. The stock and dividends. 

1. The admission by appellant that decedent did not have 
much money and owed him (Appellees App. 37) negatives 
any contention that decedent could afford to give $10,000.00 
as a gift to his brother. 

2. The admission by appellant that he “found” 12 shares 
of stock in Florida and just took them home (Appellees 
App. 26-27). 

3. The statement by appellant to Harry Sablosky that he 
had the money for the stock and would turn it over to the 
estate (Appellees App. 26-27, 30-32). 

4. A similar statement made by appellant to the admin¬ 
istratrix (Appellees App. 19-23). 

5. The admission by appellant that while decedent was 
still alive and after the alleged gift decendent had to write 
to his bank to get the dividend checks and that appellant 
presented the letter to the bank for decedent (Appellees 
App. 5-9). 

6. A similar statement by R. E. Harris, assistant treas¬ 
urer of the bank. (Appellees App. 5-9, 41-42). 

7. The fact that the dividend checks were made out in 
decedent’s name after the alleged gift (Appellees App. 5-9). 

b. The traveller’s checks. 

1. Appellant’s admission that they were found in de¬ 
cedent’s room—after decedent died—and taken by him to 
Washington (Appellees App. 34-35). 

2. Appellant’s admission to Harry Sablosky that he had 
$140.00 worth of traveller’s checks which belonged to the 
estate (Appellees App. 29-31). 

3. The same admission to Dorothy Hurwitz (Appellees 
App. 19-22). 



B. With Respect to the LaSalle Note. 

1. Appellant’s confused account of his purchase 
note was sufficient to justify a finding that he had 
paid for it. On one occasion, he testified that he 
cash for the note (Appellees App. 37-41) and on 
that decedent owed him $1,200.00 and so they had 
cancel that obligation (Appellees App. 37-41). 

2. Appellant’s admission to Harry Sablosky 
owed the estate $1,200.00 for the note (Appellees App. 

31-32) 

3. The same admission made to Dorothy 
(Appellees App. 22-24). 

4. Testimony of Mr. Harris to the effect that no 
eration was given for the note (Appellees App. 41-42 

C. The Fourteenth Street Apartment. 

1. The admission by appellant to Dorothy Hurwitz that 
he owed the money for the proceeds of the sale of this prop¬ 
erty to her (Appellees App. 21-24). 

2. The admission by appellant to the same effect to H]arry 
Sablosky (Appellees App. 31, 32). 

3. The admission by appellant that the accounts for this 
apartment were kept by the decedent (Appellees App. 35- 
39). 

4. The admission by appellant that a separate bank ac¬ 
count was maintained by him for this property and that all 
checks were drawn by decedent up until his death (Appel¬ 
lees App. 35-39). 

5. Exhibit zt2 (Appellants App. 9). 

6. Consideration furnished by decedent (Appellees j^pp. 
19-24). 

7. The testimony of a tenant in the apartment (Appellees 
App. 11, 16-17). 
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THE PLAINTIFF WAS ENTITLED TO A TRIAL BY 
, JURY. 

1. The cause of action asserted constituted a suit by 
♦ 

the administratrix for the return of property or its value, 
belonging to the estate and converted by the appellant. 

2. The issues involved were issues of fact and were 
properly triable by jury: 

(a) With respect to the stock, the dividends, and the 
traveller’s checks, the question before the jury was 
whether those items were gifts to appellant. 

(b) With respect to the LaSalle Note, the question 
before the jury was whether the appellant had paid de¬ 
cedent the sum agreed upon. 

(c) With respect to the proceeds from the sale of 
the Fourteenth Street apartment, the question before 
the jury was whether appellant had agreed to hold the 
property in his name, sell it for decedent and turn over 
to him the proceeds of the sale. A question incidental 
to the main problem was whether appellant had paid 
consideration for the original transfer. 

3. The request for an accounting and for the declaration 
of a trust was stricken from the pleadings upon motion of 
appellee: 

“The Court: Mr. Lichtenberg offered to amend 
* * * the amendment to the complaint, by striking 
out Section 2 and 5; # # * And the amendment will 
be allowed” (Tr. 168, May 18, 1942). 

“In the trial of actions involving fraudulent convey¬ 
ances, the ultimate issue as to fraud and disputes con¬ 
cerning the existence of indicia or badges of fraud are 
questions of fact for the determination of a jury under 
the guidance of the courts instructions as to the law.” 

Merillat v. Hensey, 221 U. S. 333. 

Davis v. Schwartz , 155 U. S. 631. 

Humes v. Scruggs, 94 U. S. 22. 

Smith v. Vodges, 92 U. S. 183. 
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Where the property has been disposed of or for any rea¬ 
son cannot be reached, the creditor may recover its value 
from the transferee or other person who has wrongfully 
received it. 

Duell v. Brewer (C. C. A. 2d) 92 F. (2d) 59,11 A. L. 
R. 1246. 

See Sec. 1122 D. C. Code 1924. 

B. Assuming, but not admitting that the cause of Action 
consisted of counts in law and equity the appellant had a 
remedy of which he did not avail himself. Under Rules 38 
and 39 of the Federal Rules of Civil Procedure, he could 
move to strike the demand for jury trial and have the al¬ 
leged equitable issues tried by a judge. 

Elkins v. Nobel, 1 F. R. D. 357. 

Waldo Theatre Corp. v. Dondis et al., 1 F. R. D. 685 
(1941). 

The cases cited by appellant are all cases wherein the ob¬ 
jection to trial by jury was made in accordance with Rules 
38 and 39, in the form of a motion to remove the case from 
the jury docket. Here appellant did not voice his objection 
to the jury until the close of the case. Moreover, at the 
conclusion of the entire case, appellant suggested and ulti¬ 
mately prepared special interrogatories to be propounded 
to the jury (Appellees App. 1-2). One of the special inter¬ 
rogatories (Appellees App. 1-2) asked the jury, at the 
insistence of counsel for appellant, was whether considera¬ 
tion was given decedent for the Fourteenth Street Apart¬ 
ment (Appellees App. 1-2). 

THE RULINGS ON EVIDENCE MADE BY THE COURT 

WERE PROPER. 

A. With reference to confidential communication. 

No testimony based on confidential communication^ was 
admitted in evidence by the Court. 

Appellant, in his brief at page 17, argues that communi¬ 
cations between decedent and his wife were admitted it evi- 
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dence. Below we present the citations to the Transcript 
offered by appellant to substantiate his argument and 
direct the attention of this Court to the fact that not one 
citation to the Transcript supports the statements which 
he makes. For example, pages 137, 139, 140, 156, 157, and 
179 do not even concern themselves with the subject in¬ 
volved here. On page 173 of the Transcript appears the 
statement by appellee that appellant told her he held 
$15,000 for the estate. On page 204 appellee was asked by 
appellant’s counsel whether her husband intended to re¬ 
main in Florida. On the next page, appellee was asked 
whether she heard from her husband after he went to 
Florida and she replied to appellant’s counsel that she re¬ 
ceived letters daily. On pages 218 and 219, objections by 
appellant’s counsel were all sustained. 

Accordingly, it is submitted that appellant has presented 
no evidence that confidential communications of any sort 
were admitted in evidence. 

B. With reference to the alleged “false swearing.” 

Appellant’s counsel has here made use of the proverbial 
“do you still beat your wife” argument. He argues that he 
should have been permitted to prove appellee’s “false 
swearing.” The substantive phase of his argument, i.e., 
that appellee had contradicted herself on numerous occa¬ 
sions, is fully presented in his brief in his companion ap¬ 
peal here—and our answer thereto is found in our brief 
filed in that case (No. 8156). 

However, once again, we must direct the Court’s atten¬ 
tion to the fact that the citations to the transcript which he 
offers in support of this argument (Page 19 of his brief) 
are completely incorrect! He cites pages 210-214 of the 
Transcript and an examination of those pages reveals that 
all of this testimony was permitted in evidence. One can 
only conclude that appellant had good reason not to repro¬ 
duce a single line of the Transcript in the Appendix to his 
brief! 

C. With reference to the testimony involving considera¬ 
tion for the Fourteenth Street apartment. 
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Here again appellant creates a situation which did not 
exist at the trial; cites the Transcript which again does not 
substantiate his position; and protests that the Court! ruled 
in a certain manner when once again the Court did not so 
rule. 

The situation which appellant creates is that testimony 
was permitted in evidence to show that no consideration 
was given decedent for the transfer of the Fourteenth 
Street apartment, and that appellant was denied permis¬ 
sion to refute this. The testimony which showed that no 
consideration was paid, is noted in another part Of this 
brief (page 9). The appellant claimed that he had paid 
for the property and the Court permitted him to introduce 
the check with which he claimed he had paid as well as the 
check which he claimed was received by the decedent. 
(Appellants App. 10-11). 

The specific question asked appellant by his counsel, and 
to which objection was sustained, was whether he hail paid 
* ‘consideration’’ for the property. The question ak thus 
framed called for a conclusion of law concerning which the 
witness was not qualified to testify. But the actual denial 
of the statements made as to sums of money paid was per¬ 
mitted and hence appellant was not prejudiced. 

Respectfully submitted, 

William R. Lichtenberg 
Samuel Barker, 

Attorneys for Appellee 
1074 National Press Bldg., 
Washington, D. C. 
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Specific Findings. 

93 R. 11. If with respect to finding numbered 3 was 
any consideration paid by the defendant to Samuel M. 
Hurwitz; the jury finds for the Plaintiff. 
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91 Stipulation 

It is stipulated by and between the parties hereto, by 
their respective counsel, that the verdict of the jury be taken 
by specific interrogatories and the amounts for each of such 
items shall be determined by the Court from the testimony 
and such finding of amounts shall be considered the amount 
of the verdict in this case as though the jury had so ren¬ 
dered it. 

W. R. LICHTENBERG, 
Attorney for Plaintiff. 

RUSSELL HARDY, 

Attorney for Defendant. 
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113 Endorsed: Filed Jul 22 1942 Charles E. Stew¬ 
art, Clerk. 

Pltf. Exh. # 24 

Laidlaw & Co. 

Washington, D. C. 


Apr 8 AM 9 26 


Central Branch 

Seventh Street at Massachusetts Avenue, N. W. 

Capital and Surplus 
$ 6,800j000 


American Security and Trust Company 
Member of Federal Reserve System 
Washington, D. C. 

Richard E. Harris 
Assistant Treasurer 

April 7,1941 

Laidlaw and Company 
821 Fifteenth Street, N. W. 

Washington, D. C. 

Gentlemen: 

One of our customers, Mr. Samuel Hurwitz, is the holder 
of certificate No. NL32590 for twenty-five shares of Amer¬ 
ican Telephone and Telegraph Company common stock in 
the street certificate and we would appreciate it if you could 
obtain the last dividend and forward to this office a check 
made payable to his order. 

The certificate is registered originally in the name of Ir¬ 
win R. Shadbolt. 

Very truly yours, 

R. E. HARRIS, 

Assistant Treasurer . 

REH :ET 
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114 t Endorsed: Filed Jul 22 1942 Charles E. Stewart, 
Clerk. 

Pltf. Ex. 20 

Laidlaw & Co. 

821 15th St., N. W. 

Washington, D. C. 

Cable Address 
“Laidlaw” 

Telephone 
District 2255 

May 10, 1941 

American Security and Trust Company 
7th and Massachusetts Avenue, N. W. 

Washington, D. C. 

Attention: Mr. R. E. Harris 

Gentlemen: 

In compliance with your request in that behalf, we en¬ 
close herewith our check, payable to your order, in the 
amount of $56.25, representing dividend received, for your 
account, on 25 shares of American Telephone & Telegraph 
Company. 

Very truly yours, 

LAIDLAW & CO. 

Bv: H. C. BASSFORD 
Cashier 

BT 

Enclosure 

Received May 12 1941 Referred to JLS 


i 
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115 Endorsed: Filed Jul 22 1942 Charles E. qtewart, 
Clerk. 

Pltf. Exh. 21 

See Michael Hurwitz 

W. B. Hibbs & Company 

J. T. Hendrick 
D. S. Hendrick 
J. C. Elgin 
J. C. Perry 
P. P. Rodler 

Hibbs Building — 725 15th Street 
Washington, D. C. 

April 19, 1941 

Members— 

New York Stock Exchange 
New York Curb Exchange 
Washington Stock Exchange 
Chicago Board of Trade 

Address all Communications 
Pertaining to Business to the Firm 

Telephone National 0540 

American Security & Trust Company 
Central Branch 

7th and Massachusetts Ave., N. W. 

Washington, D. C. 

Att. Mr. Harris 

Dear Sirs: 

Pursuant to our telephone conversation of this morning, 
we enclose herewith our check to the order of Samudl Hur¬ 
witz in the amount of $56.25 representing the dividend 
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claimed for him payable April 15th on 25 shares of Ameri¬ 
can Telephone and Telegraph Company. 

Awaiting your further commands, we wish to remain 

Yours very truly, 

W. B. HIBBS & CO. 

JCE :hk 
Enclosure 

Received Apr 21 1941 Referred to REH. 

All information given by us or our representatives, as to 
the financial or other responsibility of individuals, firms or 
corporations, or as to values or prospects of stocks, bonds 
or other property, or other similar information, is based on 
opinion only and we assume no responsibility of any kind 
therefor. 

*#*•#••••• 



No. 11 
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447 Mayme Sterling witness for the plaintiff. 

453 Re-Cross-Examination j 

By Mr. Hardy: 

Q. I am trying to ascertain, Mrs. Sterling, the persons to 
whom you delivered your rent, your money or check t|), how¬ 
ever you paid it. A. I paid by my check to Mr. Hurwitz. 
All rentals were paid to Sam, Mr. Hurwitz, and when he 
left he said to mail them to Mr. Hurwitz. 

Q. Did you ever pay rent to Mr. Michael Hurwitz? A. 
No, sir. 

Q. Do you know this gentleman here (indicating ihe de¬ 
fendant)? A. I met him at the time of Mr. Hurwitz’s fu¬ 
neral. 

Q. Did you ever pay him rent? A. No. 

Mr. Hardv: That is all. 

* 

Mr. Lichtenberg: May Mrs. Sterling be excused, if your 
Honor please? 

The Court: Yes. 

(Thereupon the witness was excused and retired from the 
witness stand.) 

**#*####** 

134 Dorothy Hurwitz, the plaintiff. 
«***#*•#•• 

Direct Examination 

*#**#*••*• 

138 Mr. Lichtenberg: My question is: 

Did your husband tell you prior to the time ho went 
to Florida whether he had any money in a safe deposjit box 
of his brother? 

The Court: Do you object to that ? 
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Mr. Hardy: Yes. 

The Court: I sustain the objection. 

*#**#•***• 

141 Q. Is that the same apartment building for which 
a claim is being made in this suit? A. The same 

building. 

Q. What did Mike say to your husband and what did your 
husband reply, as nearly as you can remember? A. Well, 
Mike wanted to know if the sale was all right to go through, 
if he wanted him to go ahead on down to the Title Company 
and have the sale go through, and he was told that the sale 
—the price was all right. 

Q. Who told who? A. Sam told Mike that the price was 
all right he had been offered; to go ahead and sell it. 

Q. Sam was your deceased husband and Mike his 
brother? A. Yes. 

Q. Was the price discussed? A. Yes; it was $14,000. 

Q. Were any instructions given to Mike by Sam concern¬ 
ing the signing of the contract for sale? 

Mr. Hardy: I object to that. 

The Court: The objection is sustained. 

By Mr. Lichtenberg: 

Q. Now, what else was said by Sam or by Mike? A. He 
said he would— 

Mr. Hardy (interposing): I object. 

The Court: The objection is sustained. 

Mr. Lichtenberg: If your Honor please. 

The Court: I sustained the objection. 

Mr. Lichtenberg: May I present some authority? 

142 Under the Code, Section 1064— 

The Court (interposing): I sustain the objection. 
Mr. Lichtenberg: Exception. 

By Mr. Lichtenberg: 

Q. Pursuant to the instructions you received, did there 
come a time that arrangements were made for the sale of 
this property by Mike? 
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Mr. Hardy: I object to that. 

The Court: By whom? 

Mr. Lichtenberg: By Mike, that is the defendant. 

The Court: I overrule the objection. 

The 'Witness: Will you ask that again ? 

Mr. Lichtenberg: Will you please read the question? 

The Reporter: (reading) 

* ‘ Q. Pursuant to the instructions you received, did there 
come a time that arrangements were made for the sale of 
this property by Mike?” 

The Court: Just answer the question “Yes” or “No” 

The Witness: Yes. 

By Mr. Lichtenberg: 

Q. Did there come a time when the property was actually 
conveyed to Mr. Woodward by Mike? A. Yes. 

Mr. Hardy: I object to that. 

The Court: On what ground? 

Mr. Hardy: In the first place, if there was a transfer, it 
must be proved by the deed. 

Mr. Lichtenberg: I will prove that by the deed. 

By Mr. Lichtenberg: 

143 Q. Were there any instructions given to you in 

Mike’s presence concerning any payment by the pur¬ 
chaser of the property, that is, Mr. Woodward, for coal that 
remained in the premises at the time of transfer? 

Mr. Hardy: I object to that. 

The Court: The objection is sustained. 

By Mr. Lichtenberg: 

Q. At the time of the transfer of the property, if i t was 
transferred—and we expect to prove, if the Court please, it 
was—was there an adjustment made concerning the coal 
that was in the basement of the apartment building? 

Mr. Hardy: I object to that. 

The Court: The objection is sustained. 
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Mr. Lichtenberg: If your Honor please, that is a fact. 

The Court: It may or may not be; I sustained the objec¬ 
tion. 

Mr. Lichtenberg: Very well, your Honor. 

By Mr. Lichtenberg: 

Q. Now, directing your attention to the latter part of 
October, of 1940—as I understand it, Mr. Hurwitz left for 
Florida in January, 1941? A. That is right. 

Q. Did there come a time that you, your husband, Mr. 

Mike Hurwitz, and his wife went to the District Title 
143 Company? A. Yes. 

Q. Now, did there come a time—can you tell us 
what time of day that was, in the morning or evening? A. 
Tn the morning; I remember that. 

Q. Will you tell his Honor and the ladies and gentlemen 
of the jury how you happened to go to the Title Company 
on that occasion? 

Mr. Hardy: I object to that. 

The Court: You will have to make your offer. 

(Thereupon counsel for the respective parties and the re¬ 
porter approached the Bench and the following occurred out 
of the hearing of the jury:) 

Mr. Lichtenberg: I intend to prove by this witness and 
these questions that Mr. Samuel Hurwitz requested that 
they go to the Title Company with him. 

The Court: That is clearly inadmissible. 

Mr. Lichtenberg: That they did go to the Title Company 
and in company with the defendant; that a certain discus¬ 
sion took place at the time; that a certain paper was signed 
at the Title Company which I shall introduce; and that sub¬ 
sequent to the meeting at the Title Company a further dis¬ 
cussion was had between the decedent and the defendant at 
which time the payment of consideration for this property 
was discussed. 

The Court: Do you object? 

Mr. Hardy: I object to that. 
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The Court: The objection is sustained. 

Mr. Liehtenberg: I offer that testimony, if your Honor 
please. I would like it if your Honor would state the pound 
of the ruling. 

145 The Court: I say because it is a transaction be¬ 
tween the decedent and the defendant. 

Mr. Liehtenberg: This is a third party testifying, your 
Honor. 

The Court: This is the Administratrix, representative of 
the Estate. 

Mr. Liehtenberg: That is correct. 

The Court: I sustained the objection. You may go to 
the Court of Appeals with your record. 

Mr. Liehtenberg: All right. 

(Thereupon the reporter and the respective counsel re¬ 
sumed their places in the court room and the following oc¬ 
curred within the hearing of the jury:) 

By Mr. Liehtenberg: 

Q. Mrs. Hurwitz, can you state of your own knowledge 
whether or not payment for the property involved w’as made 
bv Mike to vour husband? 

Mr. Hardy: I object to the question. 

The Court: The objection is sustained. 

By Mr. Liehtenberg: 

Q. Xow% Mrs. Hurwitz, did there come a time, af :er the 
meeting at the Title Company, that there was—only an¬ 
swer this “Yes” or “No”—that there was a discussion be¬ 
tween Mike and Sam in your husband’s automobile after 
you left the Title Company? A. Yes. 

Q. During that discussion, did your husband or did 
Mike— 

Mr. Hardy (interposing): Well, now, X object. 

Mr. Liehtenberg: I didn’t ask the question. 

146 Mr. Hardy: That is very leading. 

The Court: I sustain the objection. 
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Mr. Lichtenberg: I haven’t completed the question. 

The Court: So far, I sustained the objection. 

By Mr. Lichtenberg: 

Q. At the time of this discussion in the automobile, was 
any money passed? 

Mr. Hardy: I object. 

The Court: The objection is sustained. 

By Mr. Lichtenberg: 

Q. With reference to the defendant, Mike Hurwitz, did 

you see him in the automobile of your husband receive any 

monev from anvone? A. He received— 

•> 

Mr. Hardy (interposing): I object. 

147 The Court: The objection is sustained. 

By Mr. Lichtenberg: 

Q. Did you while in the automobile hear Mike say any¬ 
thing—Don’t answer this until counsel has had a chance to 
object—say anything to your husband? 

Mr. Hardy: I object to that. 

The Court: The objection is sustained. 

Mr. Lichtenberg: If your Honor please— 

The Court (interposing): I sustained the objection. 

Mr. Lichtenberg: This is tentative proof of an admission 
against interest. 

The Court: I sustained the objection. 

By Mr. Lichtenberg: 

Q. Now, Mrs. Hurwitz, when your husband left for Flor¬ 
ida did you stay in Washington? A. I stayed in the apart¬ 
ment in order to take care of it. 

The Court: Just answer the question. 

By Mr. Lichtenberg: 

Q. Did you say at the apartment? A. Yes. 

Q. When you were at the apartment who took care of the 
apartment building? A. I took care of it. 
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Mr. Hardy: I object to that; that is wholly immaterial. 
The Court: If it is immaterial, it won’t make any dif¬ 


ference. 

Mr. Hardy: May I have the answer read? 
The Reporter (reading): 

“ A. I took care of it. ’ ’ 


* # * • * • • • 

151 Do you recall being at the Title Company in Oc¬ 
tober of 1940? A. Yes. 

Q. I believe you testified that Mike, his wife, Sam, and 
you were present? A. Yes. 


Q. Did Alike make any statements? 

The Court: Repeat the question. 

By Mr. Lichtenberg: 

Q. My question is: 

Did Mike make any statements at the Title 
A. Yes. 

Mr. Lichtenberg: Wait a minute— 

The Court (interposing): Don’t answer this. 

By Mr. Lichtenberg: 

Q. That you heard—just answer “Yes” or “No”. A. 
Yes. 



Q. Will you tell us whether or not the statements made 
were with reference— 

Mr. Hardy (interposing): I object to that. 

The Court: I sustain the objection. 

By Mr. Lichtenberg: 


Q. What were the statements? 

152 Mr. Hardy: I object. 

The Court: The objection is sustained. 

By Mr. Lichtenberg: 

Q. Did you enter into the conversation ? A. Yes. 
Mr. Lichtenberg: May we approach the Bench? 
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(Thereupon counsel for the respective parties and the 
reporter approached the Bench and the following occurred 
out of the hearing of the jury:) 

Mr. Lichtenberg: May I ask your Honor if the objec¬ 
tions are being sustained because the deceased was present ? 
The Court: Yes. 

Mr. Lichtenberg: I will not pursue it any further. 

:»*•••####• 

189 By Mr. Hardy: 

Q. Now, you signed a deed for the transfer of the real 
estate to Mr. Mike Hurvvitz, did you not? 

190 Mr. Lichtenberg: Just a minute. I make the same 
objection—I withdraw that objection. 

By Mr. Hardy: 

Q. Did you sign that deed? A. I signed a deed but there 
was no money passed. 

The Court: I will strike out the answer, except for the 
fact that she signed the deed. 

**•*«#*•*• 
207 Dorothy Hurwitz 

216 Redirect Examination 

By Mr. Lichtenberg: 

Q. Mrs. Hurwitz, just a question or two—if your Honor 
please—Mr. Hardy in his cross-examination asked you 
■whether or not you signed a deed to the property assigning 
this property or deeding the property to him ? A. I did. 

Q. That is, to Mike? A. Yes. 

Mr. Lichtenberg: Now, if your Honor please, I expect to 
go into these other matters. 

The Court: Ask your question and I will rule on it. 

By Mr. Lichtenberg: 

Q. At the time these deeds were signed, where were you? 
A. At the Title Building, and the man said— 
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Q. (interposing) Now, just a minute: You were 


at the 


Title Building, you mean at the building on I Street? A. 
Yes. 

Q. Who was present at the signing of that deed? 
217 A. There was a gentleman there who works for the 
Title Company. 

Q. And who else? A. Mrs. Michael Hurwitz, Mr. 1 Michael 
Hurwitz, and my husband and myself. 

Q. And did a discussion ensue there at that time? 
A. The gentleman there asked— 

Mr. Hardy (interposing): I object. 

By Mr. Lichtenberg: 

Q. Did a discussion ensue? A. Yes. 

Q. Was it with reference to this transaction? A. "jiTes. 

Q. And the discussion I am referring to is the Fourteenth 
Street property? A. Yes. 

Q. Now, will you tell us what was said by the geiitleman 
there ? 

Mr. Hardy: I object. 

The Court: I overrule the objection. 

By Mr. Lichtenberg: 

Q. What did the gentleman say at the Title Corhpany? 
A. The gentleman at the Title Company asked for th£ check 
and he was told— 

Q. (interposing) By whom? A. He was told by riiv hus¬ 
band not to wait for the check. 

Mr. Hardy: I object to that. 

The Witness: To record the deed immediately. 

The Court: You may answer. 

219 Q. Now, was the money passed in your presence? 
A. There was a little over $1500 in my presence. 

Q. From whom to whom? A. From my husband to Mike 
to go down and get a check. 
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136 Dorothy Hurwitz: He went down to look for a busi¬ 
ness and also to try to see if the climate would help 
his cough and to get away from the trouble he was having 
with subpoenas served for back alimony due his wife. 

• **#••*•#* 

149 A. Mike told me that he was taking care of every¬ 
thing, and he would see that the coal and things I had 
given him a price for would be taken care of. He also told 
me that he would let me know just when to go down to the 
settlement, in reference to taking care of everything. 
*•*••••••• 

159 Mike told me to get everything together to see if I 
could pack his clothes while he was making arrange¬ 
ments for his body to be shipped to Baltimore. 

Q. Did you pack the things ? A. I packed as much 

160 as I could get packed. I was packing a few things, 
and while I was packing I found some traveller’s 

checks in his desk, and I went into the closet and got his 
box that he had taken to Florida with him, which was one 
of those iron boxes. 

Q. A metal box? A. Yes, and I unlocked it with the key 
that Sam had left with me before leaving for Florida, and 
also giving me the combination of the safe before leaving. 

Q. What happened then? A. When I opened the box, 
I noticed on top of the box there was a certificate of A. T. & 
T. stock, papers, and all communications between him. and 
his attorney in Reno, and I put the traveller’s checks in 
there, but I didn’t lock the box up. 

161 By Mr. Lichtenberg: 

Q. After you came back to Washington in whose posses¬ 
sion was this box? A. It was in my possession. I had put 
it in a rather large suitcase that Mr. Hurwitz had taken 
to Florida with him, and I put it in there, and when we got 
back, Mike suggested going to his house, and I said we 
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would go to our apartment, and when we got in, Mike took 
the strong box out, and I said I would put it in my safe in 
my bedroom. As I took it, he grabbed it out of njy hand 
and he said: I am going to take it home, and he took it to 
his house. 

• **#****|k<* 

163 By Mr. Lichtenberg: 

Q. I hand you a booklet of traveller’s checks and ask you 
whether or not these were the traveller’s checks tjiat you 
saw in the box and put in the box in Florida? Ai These 
are the ones I found in the desk and put in the box |myself. 

Q. Will you count the amount of these (handing tl^e book¬ 
let to the witness )'! A. $130 is here. 

Q. There is $130 here? A. Yes. 

Q. Mrs. Hurwitz, did there come a time when you and 
Mike had any discussion in Washington concerning the 
traveller’s checks? A. Yes. 

######*#:*:* 

164 By Mr. Lichtenberg: 

Q. Will you tel] his Honor and the ladies and gentlemen 
of the jury what conversation you had with Mike? 4- 
told me he had forged Sam’s signature to the checks. He 
didn’t know what to do about it, whether to cash it or 
leave it. 

##***##* O * 

167 A. He told me that he was going to sell (the stock) 
it the first time, and I didn’t pay much attention be¬ 
cause that was two days after my husband died, and I was 
still very sick? 

Three or four days later he came back and told me he had 
sold the stock because the Stock Market was going down, 
and he was afraid we would take too much of a loss, and 
that he had taken the money— When the stock w£,s sold, 
he said nine thousand dollars of it he had put to the safe 
deposit box and the other two hundred fifty dollars and 
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some cents he had used for his business, but he would pay it 
back to the Estate. 

Q. Now, after your husband’s death—don’t refer to any¬ 
thing prior—did you and Mike have any conversation con¬ 
cerning the property at 4102 Fourteenth Street, North¬ 
west? 

• #•••••*•• 

168 A. He told me the money he had gotten for the 
sale of it, that he had gotten from the stock, he put 

in the safe deposit box. 

• *•••••••• 

A. He told me that would also be handed over to me. 

• #**•••#•• 

169 A. He didn’t want the money to be handed over to 
the Estate. He would hand it over to me and nobody 

was to know there was any money, and if anybody found 
out, there would be an inheritance tax to pay, and he also 
said that Sadie’s boy would come in for a share of it, and 
he couldn’t understand that when Sam had made a $5500 
settlement with her. 

#*##•***•• 

A. I told him that that boy as well as my boy should get 
it, for after all he was Sam’s also. 

Q. What did Mike say? A. He was very angry with me 
because I felt that way and told me that after all he had the 
money, and if I said too much he would not turn it over 
to me. 

• ••••••••• 

173 A. Mike told me he had everything belonging to 
my husband, and he was going to give it to me. 

Q. How much did he say he had ? A. First he said there 
was a little over $15,000, and then I said: Sam had told me 
before he went away how much he had, and I said there was 
more than that, and I asked him about the cash in the box. 
He said he forgot about that and the rent money. 
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Q. How much was it? A. $5,000 and one hundred some¬ 
thing. 

Q. He said he had forgotten about the $5,000? jA. That 
is right. 

Q. And now, you speak about the rent money. A. I had 
collected rent and gave it to Mike to put in one of the ac 


counts that my husband had in his name, and 


I never 


claimed this and forgot about this for the time beihg. 

#*####*••• 

176 A. He told me: He said he could buy this stock if 
he wanted, and he still owed $1200, and he would pay 
me for it, and that is all he owed the Estate, and he could 
pay the Estate for the stock. He said he would pay. 

Q. Did he have possession of that stock? A. Yes, he had 
possession at that time. 

Q. Did he tell you how he got it? A. Yes. 

Q. What did he say? A. He had gotten it for the same 
reason he had gotten the apartment building—so th^,t there 
wouldn’t be any attachment made on it. 


224 Re-Cross-Examination 
By Mr. Hardy: 

Q. Coming to this supposed exchange of $1500 in cash, 
supposed to have occurred at the Title Company, is it not 
true that Mike Hurwitz offered his own personal check at 
that time and that it was refused because it was pot cer¬ 
tified? A. That is not true. 

Q. You testified that your husband, after this transaction, 
furnished $1500 in cash to Mike Hurwitz? A. Those were 
the arrangements they made because I heard— 

Q. (interposing) That is all I asked you. And tjien Mr. 
Mike Hurwitz took that money and got a check forj it? A. 
That is correct. 

Q. For $1500 ? A. As far as I can remember, around 
fifteen hundred. 
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Q. And brought it back to the Title Company? A. He 
was told to take it to the Title Company. 

228 Richaxd E. Harris 

231 Mr. Hardy (interposing): Now, if your Honor 
please, we might save time here if I could examine 

those. I don’t think we have an objection to those docu¬ 
ments, and they can put them all in. 

The Court: You have a right to examine them, of course. 
Mr. Lichtenberg: This document is already identified 
as— Shall we use the same number we had in the deposi¬ 
tion?— Plaintiff’s Exhibit No. 43 for identification. 

Mr. Hardy: There is no dispute about that. 

The Court: It may be admitted, then. 

(Order of sale was received in evidence as “Plaintiff’s 
Exhibit No. 43.”) 

By Mr. Lichtenberg: 

Q. Now, do you have a record card of Mr. Samuel Hur- 
witz’ signature? A. Mr. Samuel Hurwitz? 

Q. Are you familiar with his signature? A. I have his 
signature here. 

Q. How long have you been employed by the bank? A. 
Thirty-one years next May. 

Q. During that time you have had occasion to compare 
signatures on various papers to determine whether or not 
they were signed by the same party? A. I have. 

Q. At this time I hand you a document which I have 
designated as Plaintiff’s Exhibit 11 for identification, and 
I ask you whether or not that is Mr. Samuel Hurwitz’ sig¬ 
nature (handing document to the witness) ? 

Mr. Hardy: I object to that. He has not qualified 

232 this witness to identify his signature. 

The Court: Are you familiar with his signature? 
The Witness: Yes, vour Honor. 

7 «/ 
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The Court: I think he is qualified. 

The Witness: That is the signature of Samuel Hurwitz. 
Mr. Lichtenberg: That is referring to Plaintiff’s Exhibit 
No. 11 for identification. 

By Mr. Lichtenberg: 

Q. Now, pursuant to the order for the sale of sisfty-two 
shares of American Telephone and Telegraph Co]mpany 
stock dated May 7, 1941, being Plaintiff’s Exhibit No. $7, 
did your bank sell this stock? A. We did. 

Q. And how much did you receive for the stock? )A. We 
received a net of $9,257.78. 

Q. To whom was that money given or credited? A. To 
Mr. Michael Hurwitz. 

The Court: Did he answer? 

Mr. Lichtenberg: Yes; to Mr. Michael Hurwitz. 

The Witness: Mr. Michael Hurwitz’ account was cred¬ 
ited on March 9,1941, with the amount of $9,257.78. 

Mr. Hardy: You say March 9? 

The Witness: May 9,1941. 

By Mr. Lichtenberg: 

Q. All right. I ask you when that money was withdrawn 
by Michael Hurwitz ? A. On the same day, May 9,1941. 

Q. That was "withdrawn, sir, by some document signed 
by Mr. Michael Hurwitz ? 

#•#•••**•• 
246 Harry M. Sablosky 

#**•**•* *|* 

249 I told Mike I had to go to Norristown th^t day, 
and I said: I know it is not the time to talk about this but 
I am interested in my sister and I would like to talk to you 
about her affairs, and I want to know when you will discuss 
it with me. 

I think I had to come back in a week or two and we could 
sit down and go over my sister’s affairs. 
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He seemed sort of startled. He said: What do you want 
to know? 

I said: I understand that my sister’s husband, Sam, 
left all his property in a safe-deposit box in your name, 
and I said I w"ould like to discuss with you the question of 
having the estate administered. 

He said: Well, he said, my business has been sadly neg¬ 
lected; I have been in Florida and it will take me a week 
or two before I can talk about that. 

I said: All right. I will be back in a week or two and we 
will talk it over. That was all that was said at that mo¬ 
ment, and he sat down again. 

About ten minutes later he said: I would like to talk to 
you, and we went on the back porch, onto the back porch. 
This was in my sister’s apartment on Fourteenth Street, 
and my sister and some of the other ladies were in the 
kitchen at the time, and Mike told Dorothy to come out too. 

She followed a second or two later, and the three of us 
were on the back porch. 

He said: I told Dorothy this and I w r ant to tell you this: 
Sam had 50 shares of A. T. & T. stock—as I under- 
250 stand it, that is American Telephone and Telegraph 
stock—in his box, that he had in his box, wdiich I have 
in my name in Washington, just before he left for Florida. 

He said: There was also $3500 in cash that we netted 
after settlement. Do you know that this property— We 
were in the Fourteenth Street apartment— He said: Do 
you know that this property was in my name but belonged 
to Sam? And Sam told me to put the proceeds of the 
money in the box after the settlement, as he was in Florida. 

So he said: I put that in my deposit box with the rest of 
his cash. 

I said: What other cash did he have in there— You said 
the rest of his cash? 

He said he had approximately, at least, $5,000, which 
might have been a trifle over. He said he would have to 
check that. 
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So he said to me, while in Florida, he looked in Sam’s 
strong box and there were twelve additional shares of 
A. T. & T. stock. We brought them back from Florida, and 
while Dorothy w’as going through Sam’s desk in his room 
after his death, and he had told Dorothy to pack his things, 
she found $140 worth of traveler’s checks. 

He said: There is another item, a $2,000 LaSalle note; 
that also was put in my name before he went to Florida. 
He wanted to get everything out of his name so it could 
not be attached. 

So, he said: The understanding was that Sam wanted 
me to actually buy this for $1,200, and it was a dividend¬ 
paying stock, paying 6 per cent regularly, and if I 
251 wanted to get these dividends I had to pay the $1,200, 
but if he wanted it back, he could get it by paying 
the $1200, and he w^ould get the dividends, of course. 

But he says: I decided I would get the stock, and I 
haven’t paid Sam for it, so I really owe him $1200 for the 
stock, but he said: On the other hand, I paid the expenses 
in Florida, the undertaker’s expenses, nurses, and hospital 
bills. 

He said: The estate owes me roughly $1100; I didn’t stop 
to figure it out, so that will just about otfset what I owe him 
for the stock. 

Then he told me there was one dividend check a round 
$56 for the stock that he also had. 

So, he said: Sam told me that if anything did happen to 
him at any time while this was in my possession that the 
money w*as for Dorothy and Bobby. He said: You see, he 
had given $5500 to his former wife in settlement of their 
alimony case, and he thought that was enough for hi^ other 
boy—this other wife’s name was Sadie. 

He said that w’ould be enough for Sadie’s boy 4nd he 
wanted everything to go to Dorothy and Bobby. 

So I said to him: But, Mike, there wasn’t a wi}l, was 
there f 

He said: Not that I know of. 
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I said: If that is the case Sadie’s boy is to come in for 
a share. 

He said: Does it have to be administered? 

I said: You see, there are securities. They have to be 
transferred before you can sell them in the administration 
of the estate. 

252 He says: Does that have to be done ? These are 
street certificates— Do you know what that is? 

Frankly, I didn’t, and I told him so, and he said: They 
are just like negotiable notes. They are in some broker’s 
name and anybody that has the securities can sell them. He 
says: It is just like a check made out to bearer. 

How about the car, I said, that has to be transferred? 
And he says: I thought we didn’t have to go through an 
administration of the estate. Turn this money over to 
Bobby, and the stock, and in that way Sadie’s boy would 
not have to get his share, and no inheritance tax would 
have to be paid. 

I said: That is not the way to do it; you will get yourself 
and my sister in a jam. Why shouldn’t Sadie’s boy get his 
share of the estate? 

So I said: I think we can let that go; we can discuss that 
when I get back from Norristown. Is there anything that 
the estate owes you, other than the expenses you have paid? 

He said: Not exactly, but one thing worries me. 

I said: What can that be? 

He said: At one time he owned a house in some street in 
Washington—I don’t recall the name—and in the basement 
he had a large quantity of liquor that belonged to his 
brother Sam that had been seized by the Government, and 
Sam had prevailed upon him—that is Mike—to make a 
claim for this liquor as though it belonged to Mike, and he 
said while he was in Florida he had gotten a notice from 
the Government that there was an unpaid tax of about $700 
on this liquor that had belonged to Sam, that he had claimed 
for Sam, and he said: I am afraid I am going to have to 
pay that. 
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254 He said: I don’t know whether to cash in $140 
worth of traveler’s checks or not. 

I said: They were not signed by Sam? 

He said: No, I had my brother Harry sign them and he 
messed up a $10 check. Instead of signing S. M. Eurwitz 
as at the top of the check, he signed Samuel and scratched 
out Samuel so it would be S. M. 

I said: You should not cash this until the estate has gone 
through the Court’s administration according to your 
Washington laws, and I said: Even if that check is messed 
up, it won’t make any difference. You will put it in the 
administration of the estate, and the estate will get tjhe $10. 

Do you recall, he said, when we talked on the back porch 
I thought I should sell the A. T. & T. stock because the mar¬ 
ket was going down ? He said: I sold it. 

I said: You should not have done that; there are no let¬ 
ters of administration. You have no right to do that. Of 
course, I am sure nobody is going to complain about it as 
long as the estate is administered immediately. 

He said: That is something that I want to talk to you 
about. He said: I don’t think we ought to have any admin¬ 
istration; Sadie’s boy should not get anything out of this. 
They got $5500 in settlement, and I don’t think we ought to 
pay a tax to the Government. 

He said: Would you like to see the papers in Sam’s 
books, and I said: Yes. 

Then he went in to get the papers. He said: I ha ve two 
dividend checks now on the A. T. & T., and I said— 

255 and I think he told me had cashed one of them in. 

**#**#•• + * 

The Witness: Then, Mike went into the store and 
got the papers and came out and he said: Drive me to my 
home; I am going home for dinner anyway, and we will look 
them over when we get home. 

So I drove Mike to his home—I believe it is called Silver 
Spring, or in that vicinity—and we got out of the car, and 
my sister, Mike, and I went into the house, and as we did, 
Hazel—that is, Mike’s wife Hazel was there—Mike told my 
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sister to stay in the living room, and we went into the sun 
porch, which opens off the living room on one side, and he 
starts showing me the papers. As I recall it, there was a 
Florida check book which showed— 

By Mr. Lichtenberg: 

Q. (interposing) Don’t tell what it showed. A. all right. 

There was a Florida check book, and there was an insur¬ 
ance policy for the automobile and a voucher showing that 
Sam purchased that stock before he left for Florida 
256 and various bills that had been paid, and Mike turned 
to me and said: There is nothing of importance 
here; I have already told you about these, and I saw that 
he was very restless and wanted to get his dinner, so I 
didn’t take the time to go through the papers very care¬ 
fully. 

• •*•••*#•* 

I said: Would you mind repeating what you have that 
belonged to Seim? 

So I had a piece of paper with me at the time and I wrote 
the figures down that he gave me, in front of him as he gave 
them to me. 

May I look at this to get the figures? 

Q. Can you tell us without reference to your memo¬ 
randum? If you can, do so. A. I might leave one or two 
items out. 

Q. Tell us as much as you can without referring it, and 
if you need to refresh your recollection, you may. A. I re¬ 
member again he told me that the exact amount he got— 
At this time he told me the exact amount he got for the sale 
of the stock, which hadn’t been sold the last time I talked 
to him. As I recall it, it was $9,278, and some cents. I have 
the exact amount on this paper. 

Q. Tell us the rest. A. And he said: By the way, I want 
to tell you about that stock sale. AVhen I gave that to my 
bank to sell it for me, I distinctly told them not to put the 
proceeds in my account, and he said: The darned fool from 
the bank put it in my savings account, where it shows up, 
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and I didn’t want it there, and I drew it right out, and did 
I give that person the dickens, and I took the $9,000 and put 
it in the box, and the other $278 and some cents, instead of 
putting it in the box, I put that into the store where I needed 
some cash for the business, but I am going to put that back 
in the box. 

Then he gave me the items for the two dividend checks. 
I think there were tw T o dividends of $56.25, or a total of 
$112.50. 

Then he said: There is also the $3500 that I told you 
about from the sale of the Fourteenth Street property; 
then there is the $140 of traveler’s checks, and then there 
is the $1200 I owed the estate for the LaSalle note. 

##*#**##** 

262 A. So, after he gave me the assets and the ex¬ 
penses that he said he had laid out, I said: Well, 
Mike, I said, I think the thing to do is to have you appointed 
administrator of this estate. You have all these assets. 
You might as well continue to have them and get paid for 
your trouble. You won’t get in a jam that way and my sis¬ 
ter -won’t, and everything will be done the way it should be. 
And he said: There is Harry to take care of; I don’t know* 
w*hat to do about Harry. He said: I wish you w*ould talk 
to him, and if you talk to Harry—that if Dorothy sees fit 
to buy a liquor store and have him run it for her, I think 
Harry will be satisfied. 

I said: That is fine. I said: Tomorrow I will arrange 
to see an attorney and we will arrange to have an adminis¬ 
tration of the estate properly. 

He said: All right, you do that, and w*e wralked out of the 
sun porch into the living room wiiere my sister w*as, and he 
walked over to me and he said: I am glad that is settled; 
that is a big thing off my mind. I own this house, and I own 
this store, and I have a family—I don’t w r ant to get in any 
trouble. I don’t want a penny of your money; it don’t be¬ 
long to me, and then he sat down to eat his dinner. 



32 


While he was eating his dinner, about ten minutes after 
he started, he called me and he said: I have a good idea. 
Suppose we take this $3500 from the sale of the 
apartment building and keep that out of the estate. 

Michael Hurwitz, 

Direct Examination 

Q. Did you take it over, purchase it from him? 
A. That is right. 

Q. Coming to this real estate transaction about which 
testimony has been given here— May I have that deed? 
I show you a deed, Plaintiff’s Exhibit No. 25, a deed by 
Samuel and Dorothy Hurwitz to you dated the 29th day of 
October, 1940 (handing document to witness)? A. Yes, 
sir, I remember that. 

Q. Will you relate for the Court and jury the circum¬ 
stances leading up to this transaction, the purchase of it, 
your transactions with your brother, the matter of consid¬ 
eration, and so on? A. Well, my brother had been very 
sick and told me he was going away. 

Mr. Lichtenberg: Now, as to his conversation, if your 
Honor please, I object. 

The Court: Was this before the transaction? 

Mr. Lichtenberg: What is it? 

The Court: Was it preceding? 

Mr. Lichtenberg: Yes, your Honor. 

The Court: I sustain the objection. 

By Mr. Hardy: 

Q. All right, now, Mr. Hurwitz, answer the question but 
don’t say anything that Sam said to you about the matter. 
A. Yes, sir. 

Q. Now, you relate the facts about your purchase, your 
acquisition of this deed for this Fourteenth Street prop¬ 
erty, in October, 1940. A. Yes, I bought it from him. 
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294 Mr. Lichtenberg: If your Honor please, I object 
and ask that it be stricken out. 

The Court: That will go out. 

Mr. Lichtenberg: Will you Honor instruct the jury? 

The Court: Yes. The jury will disregard any testimony 
that I may strike out from time to time. 

By Mr. Hardy: 

Q. What consideration, if any, did you give for this prop¬ 
erty? 

Mr. Lichtenberg: I object. 

The Court: I sustain the objection. 

By Mr. Hardy: 

Q. Was any consideration whatsoever given by you for 
this property? 

Mr. Lichtenberg: I object on the same ground. 

The Court: Sustained. 

Mr. Hardy: Does your Honor mean to say I can’t 
prove— 

The Court (interposing): I sustain the objection. | 

By Mr. Hardy: 

Q. Was there any understanding between you and Sam 
Hurwitz that there was no consideration to be paid for this 
property, but that it was to be held in trust for any pur¬ 
pose? 

Mr. Lichtenberg: I object. 

The Court: Sustained. 

• ••••••#•* 

Mike Hurwitz. 

306 Q. When you were in Florida what was in the box ? 

A. That is about all was in there. I had tak^n out 
some shares of that stock and the traveler’s checks. 

Q. How much stock? A. I just don’t remember, l] think 
about 12 shares. 

Q. Of telephone stock? A. That is right. 

Q. What kind of box was it in ’? A. Just a square tin box. 
Q. Where was that box in Florida? A. It was in that 
closet, locked up; no one could get in there but me. 
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I left it on the bed and went to the next apartment, and 
when I came back I found it open, and when I came back 
I saijd: "Who opened it? 

Ml*. Lichtenberg: I move that be stricken. 

The Court: Strike it out. 

*#*##*#•## 

309 Q. Did you at any time say to the plaintiff or Mr. 
Sabloskv that there was a little over .$15,000 that be- 

310 longed to your brother’s estate that you had? A. 
No, I never added it up in front of them. 

######*### 

328 Cross-Examination 

**###«#*** 

330 A. Yes. There wasn’t any money received; I ac¬ 
tually lost money. 

Q. Whatever you received when it was sold, you have 
that? A. Yes. 

Q. You also have in your possession the La Salle stock ? 
A. That is right. 

Q. You also have in your possession moneys in your safe- 
deposit box? A. No. 

Q. When was the last time you had money in your safe- 
deposit box ? A. When was the last time I had money in 
my safe-deposit box? 

Q. Yes, cash. A. I had some money but the Court or¬ 
dered me to turn it over, something like $9,000, and 1 had 
some money at that time. 

Q. At the time you were supposed to turn the money over 
to the receivers, you had some money in it at that time? A. 
That is right. 

Q. When did you put that money in the box ? A. When ? 
Q. Yes. A. From the sale of the stock I put it in there. 
Q. Did you use all the money? Did you put all the money 
from that into the safe-deposit box? A. No. 

Q. There can be no mistake about that? A. No; I put 
$9,000 in it. 
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331 Q. What did you do with the other $278 ? A. I left 
it in the store, or left it in my pocket, or something. 

Q. You didn’t tell Mr. Sablosky that you kept out $278 
and had it in your store? A. No, I didn’t. 

Q. You did keep that much out? A. That is right. 

Q. Is that all you used in your business? A. What? 

Q. Is that all you used of that $9200 in your business? 
A. Yes. 

Mr. Lichtenberg: He said he put it in his pocket. 

The Court: He says lie did one or the other. 

By Mr. Lichtenberg: 

Q. Now, is that the only purpose for which you used any 
money realized from the sale of the stock? A. I don’t quite 
get that. 

Q. Did you use any part of the $9,200 for any other pur¬ 
pose than that you used $270 of it in your store and yo u put 
$9,000 in your safe-deposit box? 

Mr. Hardy: I object. 

The Witness: Did I use it? 

By Mr. Lichtenberg: 

Q. Yes. A. No, I had plenty of money. 

Q. Why did you take the $278 ? A. I wanted to pul even 
money in the box. 

Q. Then you delivered that $9,000 to the receivers? A. 
I had taken some other money; it wasn’t enough for 

332 that. 

###*****#• 

339 Q. And you had spent $1600 for it? 

Mr. Hardy: I object to that. 

The Court: I overrule the objection. 

Bv Mr. Lichtenberg: 

Q. You received, did you not, in the amount—I am re¬ 
ferring to Exhibit No. 3—of $3,529.62? A. I did. 

Q. You and your brother were rather confidential with 
each other? A. That is right. 
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Q. You and Sam? A. That is right. 

Q. You were right up to the time of his death? A. That 
is right. 

Q. Now, did you keep the proceeds from the rental of this 
property on Fourteenth Street in your account in the Amer¬ 
ican Security and Trust Company? A. No. 

Q. Where did you keep the proceeds? A. Out in Silver 
Spring; kept it separate. 

Q. Who took care of those records for you? A. A book¬ 
keeper. 

What record do you mean? 

Q. The records for the Fourteenth Street property from 
October 29, 1940. A. My brother. 

Q. Your brother Sam? A. That is right 
340 Q. And he took care of the payment of bills? A. 

Yes. 

Q. And of rentals? A. That is right. 

Q. And payments to the Perpetual Building Association ? 
A. No; I had sent it down myself. 

Q. You took care of that? A. Yes, sir. 

Q. He had nothing to do with it? A. He may have had 
something to do with it. 

Q. You paid it? A. Whatever I said; whoever I sent 
down with the check. 

Q., You made out the check and sent it down? A. He 
made out the check and I signed it. 

Q. Isn’t it a fact that between October 29, 1940, and the 
time that Sam went to Florida he had possession of this 
bankbook? A. That is right. 

Q. Check book? A. Yes, most of the time. 

Q. As a matter of fact, he had possession of it all the 
time? A. Not all the time. 

Q. Let me ask you this, Mr. Hurwitz: 

You were referring to this check book in Sam’s posses¬ 
sion with a number of checks signed by you; isn’t that 
correct? A. Not necessarily, no. 

He would bring them down, and I signed as many as he 
wanted. 
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Q. Up to the time he left for Florida, did he write 
341 out all the checks? A. Practically all; I don’t re¬ 
member writing out any myself. 

Q. At the time he left for Florida do you know what the 
balance was in the bank? A. No, I don’t, offhand. 

Q. Can you tell us why you kept a separate account ? A. 
I wanted to see if I could make any money on that prop¬ 
erty. 

Q. When did Sam go to Florida? A. I think in January; 
I am not sure. 

Q. You can’t be mistaken about that? A. I could have, 
ves. 

Further Cross-Examination 
By Mr. Lichtenberg: 

Q. I believe when we adjourned, Mr. Hurwitz, I asked 

vou whether or not vour brother made out all of the checks 
•> * 

on this account at the Silver Spring bank in connec- 
343 tion with the property on Fourteenth Street up i;o the 
time he left for Florida. 

Will vou tell us if that is correct? A. He mav have 

V * 

made them all out, or I may have made some out, too. 
*##*##*#** 

350 Q. Now, did you pay for that note in cash or by 
check? A. By cash—Wait; I paid him with the 

351 money I loaned him; 1 loaned him money and that 
balanced it. He owed me money. 

Q. So you didn’t pay him any cash, but it was the can¬ 
cellation of an obligation he owed you? A. Yes. 

Q. Now, do you remember testifying in the deposition in 
October as follows with reference to the La Salle note: 

“Question: W'hat is the value of it, if you know? 
“Answer: Not offhand, I wouldn’t know wrhat it is worth. 
“He came to me wdth it. I bought this probably last Oc¬ 
tober or November. He told me he needed money, and he 
was offered $1200 for the note. He said it would be a good 


38 


investment, and I told him I had some cash and I took it 
to the bank and I asked Mr. Harris if it was worth that. 

“Question: You paid him by check? 

‘ ‘ Answer: By cash. 

‘ ‘ Question: Where did you get it ? 

“Answer: I had it. 

“Question: Where did you get it? 

“Answer: At my store. I got probably two or three 
thousand there. 

• #«##»••*« 

353 Q. I hand you here a paper and ask you whether 
or not this is your signature (handing paper to wit¬ 
ness) ? A. That is my signature, yes. 

Q. And I hand you the next page, which shows the No¬ 
tary’s acknowledgment, and ask you whether or not that is 
your signature? A. That is right. 

The Court: What was the answer? 

The Witness: Yes. 

The Court: Let me see it, please. 

Mr. Lichtenberg: For the record, this is a return for a 
rule to show cause filed in this Court in re the estate of 
Samuel M. Hurwitz, deceased, Administration No. 58,4S2. 

The Court: What date ? 

Mr. Lichtenberg: Filed on June 28, 1941. 

By Mr. Lichtenberg: 

Q. Do you remember, Mr. Hurwitz, swearing to this 
paper? A. I haven’t read the paper there; I just probably 
swore to it. You just asked me whether or not that was 
my signature. I swore to it. 

Q. Do you remember stating in this paper, paragraph 1, 
that $1200 represents the proceeds for the purchase by you 
of the $2,000 mortgage note on the La Salle Apartment, 
and that at no time has this respondent— 

May I explain to the jury what a respondent is? 

The Court: Yes. He is the witness on the stand. 

Mr. Lichtenberg: Yes, he is the witness on the 
stand. 
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354 By Mr. Liehtenberg: j 

Q. At no time has this respondent had any money from 
the decedent in said proceedings on any mortgage notej; this 
respondent owns a $2,000 mortgage note on the La Salle 
Apartment, but, as he believes, said note never belonged to 
decedent, nor had decedent at any time any interest therein. 

I offer this paper in evidence, if your Honor please. | 

The Court: Very well. 

Mr. Liehtenberg: Do you think it would be better to have 
that paper given a number? 

The Court: No, I don’t want it marked. 

Mr. Hardy: May I say, if your Honor please, that the 
same statement was given in the answer to this case, ^nd I 
therefore move that the answer be amended with respect 
to that to conform to the evidence, as is admissible under 
the rules. 

Mr. Liehtenberg: I have no objection. 

The Court: Very well. It may be amended. 

By Mr. Liehtenberg: 

Q. Now, directing your attention, Mr. Hurwitz, to h cer¬ 
tain stock dividend in connection with the A. T. & T. Com¬ 
pany stock: you testified on direct examination, did you 
not, sir, that you endorsed the check for the divider d; is 
that correct? A. The dividend to what? 

Q. The $56.25. A. That is right. 

Q. And you testified that your brother Sam had jgiven 
you that check from Florida? A. No, I didn’t say that. 

Q. What did you say? A. I told you that the check 

355 was mailed to Washington; in fact, it came here while 
I was there, and they wrote me a letter telling |me it 

was here, and Sam told me to go ahead and endorse i|t and 
cash it. 

Q. And you endorsed it? A. I endorsed it; that is right. 
You are talking about the $56.25 one, aren’t you? 

Q. Yes, I am. Your signature appears on these Subijrban 
National Bank checks at Silver Spring; is that right \ A. 
Yes. 
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Q. And you say this also bears your signature, referring 
to Plaintiffs ’ Exhibit No. 17? A. I told you I signed his 
name to that. 

Mr. Lichtenberg: Your Honor, may I present these to 
the jury at this time for comparison ? 

The Court: Let me see them. 

(after examining documents) Very well. 

Mr. Lichtenberg: Ladies and gentlemen of the jury, these 
are the checks which the witness testified he has signed at 
the Silver Spring bank, and this is his signature on the 
back of this check for comparison (passing documents to 
jury). 

*#•*•****# 

356 By Mr. Lichtenberg: 

Q. Now, Mr. Hurwitz, when did you get this check that 
you have just examined, Plaintiff’s Exhibit No. 17? A. I 
received it after I came from Florida. 

Q. Was it in the mail? A. No, not in the mail—Yes, it 
was in the mail. 

Q. It was in the mail? A. That is right. 

Q. And to whom was it made payable ? 

Mr. Hardy: What was the question? 

Mr. Lichtenberg: To whom was it made payable? 

The Witness: No, I think they handed me that check at 
the bank. 

The Court: Is the check here? 

Mr. Lichtenberg: Yes, sir. I will withdraw the ques¬ 
tion. 

By Mr. Lichtenberg: 

Q. Now, will you answer the last question, sir ? A. What 
was that? 

Q. Did you receive it in the mail? A. I don’t remember 
whether it was at the bank, whether I got it at the bank, or 
whether it was at the store. I don’t remember how I got 
it. It come while I was away. 
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Q. You say it came while you were away? A. Th[at is 
right. 

#**#*#••## 

Richard E. Harris 

234 Q. And did you handle that transaction ? A. I did. 
Q. Was any consideration passed? 

Mr. Hardy: I object to that. 

The Court: If he knows. 

Mr. Lichtenberg: If he knows; he handled it. 

The Witness: No, sir, not in my presence. 
#****#**#• 

235 Q. Now, do the papers signed by Mr. Samuel Hur- 
witz show that there was any consideration ? A. They 
do not. 

236 Q. Now, for whom were you making this claim? 
A. I was making the claim on the strength of a letter, 
a portion of a letter, which Mr. Michael Hurwitz ex- 

237 hibited to me, in which his brother asked him to con¬ 
tact me and asking me to make claim for the dividend 

on these 50 shares of stock due April 15, 1941. 

Q. Now, this portion of the letter, did that say anything 
about making claim for Samuel Hurwitz or Michael Hur¬ 
witz ? A. This copy of my letter ? 

Q. No, the letter that you say was exhibited to you by 
Mike. A. Asking him to make claim for Samuel. 

Q. And that was when, Mr. Harris—about when ? A. 
April 7,1941,1 made the request. 

Q. And it was in January that Mr. Samuel Hurwitz left 
for Florida; is that correct? A. I couldn’t say definitely, 
but it was prior to that time. 

Q. Now, did you also make a claim on the strength of 
that letter for the other 25 shares of stock of W. P. Hibbs 
Company? A. I did. 

Q. Did you receive a dividend check pursuant to your re¬ 
quest? A. We received a dividend check from W. P. Hibbs 
Company in their letter of April 19, 1941, to the order of 
Samuel Hurwitz, in the amount of $56.25. 
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Q. How long did you hold that check? A. That check was 
delivered on May 5,1941, to Mr. Michael Hurwitz. 

Q. May 5, 1941? A. Yes, sir. 

Q. Was that before or after the death of Sam, if 

238 you know? A. Well, that was after the death of 
Sam. 

Q. After the death of Sam? A. I will have to -withdraw 
that. I don’t know whether that was after the death, or not. 
I don’t know exactly when Mr. Hurwitz died. 

Q. I think it is admitted without contradiction that he 
died on April 30, 1941, and this was on May 5, 1941? A. 
Yes. 

Q. I hand you here W. P. Hibbs and Company check pay¬ 
able to the order of Samuel Hurwitz dated April 19, 1941, 
and I ask vou whether or not that is the check for which 
Mr. Michael Hurwitz receipted on May 5, 1941 (handing 
check to witness) ? A. It is. 

Q. Will you look at the back of that check, sir, and tell 
us whether or not that is Samuel Hurwitz’ endorsement? 

Mr. Hardy: Don’t answer that. We say it is not. He 
did not sign that check. 

Mr. Lichtenberg: All right. Mark this Plaintiff’s Ex¬ 
hibit No. 17 for identification. 

By Mr. Lichtenberg: 

Q. Will you tell us, sir, when credit or payment of the 
other check was made to anyone? A. Laidlaw and Com¬ 
pany’s letter dated May 10, 1941, encloses their check in 
the amount of $56.25, in which they say, “Payable to your 
order, American Security and Trust Company.” 

Q. I hand you here a check, being check No. 19,375 of 
Laidlaw and Company, made payable to the American Se¬ 
curity and Trust Company, dated May 12, 1941, and I ask 
you, sir, as to whether or not that is the check received 

239 from Laidlaw and Company in connection with that 
stock (handing check to witness) ? 

#••••*••#* 
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I. The Case Was Cognizable in Equity. 

Appellee contends that the case was cognizable at law, 
and gives as reasons therefor the following: Because the 
issue as to the real estate was whether appellant had algreed 
to hold it in his name for decedent. Because the Comjplaint 
was amended by striking out the prayer for equitable relief. 
Because the cases hold the fact of fraud is for the jury. 
Because appellant objected too late to the trial by the jury. 
Because the prayers submitted the equitable issues l;o the 
jury. 
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1. That appellee sought to defeat the transfers solely on 
grounds which give rise to a trust, i.e., that they had been 
made without consideration, and for the purpose of defeat¬ 
ing alimony claims against the decedent, and upon a secret 
agreement to hold title for the decedent; and that appellee 
introduced and relied upon evidence purporting to establish 
those grounds, is shown at Transcript, 136, 156, 176, 179, 
183, 250, 252, 254, 281-282. This statement (which was made 
in the former brief for Appellant, pp. 13-14), is not disputed 
by appellee. Appellee, on the contrary, in her brief contin¬ 
ues to rely upon the same equitable grounds. 

2. To merely strike from the complaint the prayer for 
equitable relief could not, and did not, change the substan¬ 
tive character of the case. The amendment was permissible 
only to make the pleadings conform to the evidence. Instead, 
it made the pleadings inconsistent with the evidence. Allow¬ 
ance of the amendment should have carried the trust theorv 
and all the evidence relative thereto, out of the case. But 
that theory remained in the case and was actually submitted 
to and passed upon by the jury. This is shown by the fact 
that the court refused to instruct the jury that it should not 
consider whether the property was taken subject to a trust. 
(Defendant’s prayer 6, Tr. p. 86.) 

3. Whether the case should have been brought at law or 
in equity is ruled by Harding v. Aaronson, 63 App. D. C. 
107, 69 F. (2d) S45 (March 1934). That was a suit in equity 
to recover property alleged to have been transferred in 
fraud of creditors. This court held that the case was prop¬ 
erly brought in equity. As to the contention that it should 
have been brought at law, the Court said: 

We see no merit to this. The bill challenged the 
transfer on the ground of fraud. The finding that the 
property was the husband’s and the order to deliver it 
to the trustee were in all respects, in view of the issue 
submitted, the equivalent of holding that the attempted 
transfer was fraudulent and should be annulled. . . . 

First of all, this is a transaction involving the valid- 
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ity of a transfer without consideration of personal 
property from husband to wife, but claimed to have 
been made more than four months preceding the filing 
of a voluntary petition in bankruptcy by the husband. 
The trustee sues to recover possession on the ground 
that the gift was made by the husband while insolvent 
and within the four months’ period, and that, if it was 
not, it was nevertheless made to hinder, delay, and 
defraud creditors, (p. 846) 

4. As to the complaint that the objection to a decision 
by a jury came too late, it is enough to say that there was 
no evidence sufficient to go to a jury on any theorvu and 
that the equitable theory did not become apparent until the 
trial had reached its most latterly stages. 

II. Confidential Communications. 

In Appellee’s brief (pp. 11-12), it is stated that a state¬ 
ment in Appellant’s brief (p. 17), that appellee’s informa¬ 
tion was based on confidential communications, is not sup¬ 
ported by the citations given. The following list of those 
citations, indicating the facts asserted by Appellee at the 
places mentioned, show- that Appellant’s statement is cor¬ 
rect. 

Tr. 137: Appellee stated that there were discussions 
between her and decedent concerning his affairs. 

Tr. 139-140: Appellee stated that decedent left instruc¬ 
tions with her relative to the real estate. 

Tr. 173: Appellee stated that decedent made a state¬ 
ment to her relative to a bank balance. 

Tr. 156-157: A written statement said to have been 
made by decedent about the real estate. 

Tr. 179: Appellee stated that decedent said th^t he 
w^ent to Florida to avoid an alimony suit by a former wife. 

Tr. 204: Decedent did not intend to leave permanently. 
Source of information not stated, but it must have been 
decedent. 

Tr. 205: Appellee received letters'from Florida from 
decedent. 
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Tr. 218, 219: Statement attributed to decedent that the 
deed should be recorded without waiting for appellant’s 
check in payment. 

III. Special Burden of Proof. 

Appellee seems to contend (Brief, p. 7) that an unusual 
and onerous burden applied to appellant, i. e., to establish 
the gift by a clear and unmistakable intention on the part 
of the donor. The cases cited by Appellee, if they state or 
recognize such a rule, do so only with regard to instances 
where possession has been retained by the donor. For in¬ 
stance, in Casey v. Topliffe, 80 F. (2d) 543, cited by Appel¬ 
lee, it is said that at no time after the alleged gift did Mrs. 
Casey, the donee,— 

take the bonds or other securities into her exclusive 

possession, nor does she claim that actual delivery w T as 

ever made. The new securities were treated exactlv 

as were all the securities which Mr. Casey’s money had 

bought; that is to say, they were put in the safe deposit 

box rented after the conversation referred to in their 

joint names and to which both had keys and both had 

access. In addition to this, there is no identification 

bv name or location of the securities to which Mr. 
%> 

Casey’s alleged gift applied, (p. 547) 

In the present case, the evidence showed delivery to Ap¬ 
pellant and continued exclusive possession, dominion and 
control by him. Appellee sought, not to dispute delivery, 
possession and control, but to mark it as fiduciary in char¬ 
acter. 

Respectfully submitted, 

Russell Hardy, 

Attorney for Appellant , 
1625 K Street, N. W., 
Washington, D. C. 
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